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AGRICULTURE DECISIONS 


UNITED STATES DEPARTMENT OF AGRICULTURE 


BEFORE THE SECRETARY OF AGRICULTURE 
PREFATORY NOTE 


It is the purpose of this official publication to make available to the 
public, in an orderly and accessible form, decisions issued under 
regulatory laws administered in the Department of Agriculture. 


The decisions published herein may be described generally as decisions 
which are made in proceedings of a quasi-judicial (as contrasted with 
quasi-legislative) character, and which, under the applicable statutes, 
can be made by the Secretary of Agriculture, or an officer authorized by 
law to act in his stead, only after notice and hearing or opportunity for 
hearing. These decisions do not include rules and regulations of general 
applicability which are required to be published in the Federal Register. 


The principal statutes concerned are the Agricultural Marketing 
Agreement Act of 1937 (7 U.S.C. 601 et seq.), the Commodity Exchange 
Act (7 U.S.C. Chapter 1), the Grain Standards Act (7 U.S.C. 71 et seq.), 
the Packers and Stockyards Act, 1921 (7 U.S.C. 181 et seq.), the 
Perishable Agricultural Commodities Act, 1930 (7 U.S.C. 499a et seq.), 
and the United States Warehouse Act (7 U.S.C. Chapter 10). 


The decisions published are numbered serially, in the order in 
which they appear herein, as “Agriculture Decisions.’”’ They may 
be cited by giving the volume and page, for illustration, 1 A.D. 472 
(1942). It is unnecessary to cite the docket or decision number. 
Prior te 1942 the Secretary’s decisions were identified by docket 
and decision numbers, for example, D-578; S. 1150. Such citation 
of a case in these volumes generally indicates that the decision is 
not published in the Agriculture Decisions. 


Current court decisions involving the regulatory laws administered by 
the Department will be published herein. 
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(No. 17,213) 


In re WAYNE LUNA. HPA Docket No. 10. Decided May 17, 1976. 


Soring — constituting cruel and inhumane treatment — Sanction 


Where respondent violated the Act and the regulations issued thereunder in the soring 
of the horse in issue herein, respondent is assessed a civil penalty therefor in the 
amount of $1000. 


Alexander Samofal, for complainant. 
Respondent pro se. 


Decision by Victor W. Palmer, Administrative Law Judge. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is an administrative proceeding for a civil penalty under the 
Horse Protection Act of 1970 (15 U.S.C. 1821 et seq.), hereinafter re- 
ferred to as the Act. It was instituted by a complaint filed on August 21, 


1974, by the Administrator, Animal and Plant Health Inspection Serv- 
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ice, United States Department of Agriculture. The complaint alleged 


that respondent violated section 4(b) of the Act (15 U.S.C. 1823(b)) and 
sections 11.2(a) and (c) and 11.3(d) of the regulations issued thereunder 
(9 CFR 11.2(a) and (c)and 11.3(d))in various respects. 


Copies of the complaint and rules of practice governing proceedings 
under the Act were served upon respondent by the Hearing Clerk, by 
certified mail, on August 28, 1974. Respondent was informed in the 
complaint and letter of service that an answer should be filed within 
twenty (20) days of service, and that failure to file an answer to the 
allegations in the complaint would constitute an admission of such 
allegations and waiver of hearing. On February 17, 1976, a represent- 
ative of the complainant personally served the following two documents 
upon respondent: (1) Motion for Adoption of Recommended Findings of 
Fact, Conclusions and Order; and (2) the Recommended Findings of 
Fact, Conclusions and Order. Respondent has not filed any answer or 
objection to this motion. 


Respondent has failed to file an answer to the complaint. Such failure 
to answer constitutes an admission of all the allegations in the complaint 
and a waiver of hearing pursuant to the rules of practice (9 CFR 12.6-3 
and 12.8). This decision, therefore, is issued pursuant to section 12.8 of 
the rules of practice (9 CFR 12.8). 


FINDINGS OF FACT 


1. (a) Wayne Luna, hereinafter referred to as the respondent, is an in- 
dividual residing at 319 South 22nd Street, Birmingham, Alabama 
36606. 


(b) Respondent, at all times material herein, was the exhibitor of, 
and had full custody and control over, the horse, “Second Time Around”, 
which was shown and exhibited on or about September 30, 1972, at the 
Alabama Fun Jubilee Horse Show, Hartselle, Alabama. 


(c) The Fun Jubilee Horse Show, Hartselle, Alabama, was a horse 
show to which horses had been moved in commerce. 


2. Respondent, on or about September 30, 1972, at the Alabama Fun 
Jubilee Horse Show, Hartselle, Alabama, used leather bell boots on both 
front legs of the horse, “Second Time Around”, which boots contained 
steel ball bearings on their inner surfaces. 


3. Respondent, on or about September 30, 1972, at the Alabama Fun 
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Jubilee Horse Show, Hartselle, Alabama, showed and exhibited the 
horse, “Second Time Around”, which was “sored” as that term is defined 
in the Act and the regulations, by the use on said horse of boots which 
would reasonably be expected to, and did, result in physical pain to the 
horse when walking, trotting, or otherwise moving, in that said boots 
caused cuts, lacerations, and raw bleeding areas on the horse’s pasterns. 


CONCLUSIONS 


By reason of the facts set forth in finding of fact 1, 2, and 3 herein, 
respondent has violated section 4(b) of the Act (15 U.S.C. 1823 (b)), and 
sections 11.2(a) and (c) and 11.3(b) of the regulations (9 CFR 11.2(a) and 
(c)and 11.3(b)). 


Complainant has recommended that a civil penalty of $2,000 be 
assessed against respondent. Respondent has received-a copy of the 
recommendation and has not objected to it. However, the maximum civil 
penalty that may be assessed under ‘the statute for a single violation is 
$1,000 and it would appear that there was but a single violation here in- 
volved. 


ORDER 


Respondent, Wayne Luna, is assessed a civil penalty of $1,000 which 
shall be payable by certified check or money order to the Treasurer of 
the United States and forwarded to Alexander W. Samofal, Office of the 
General Counsel, United States Department of Agriculture, 
Washington, D.C. 20250, within thirty (80) days from the date this 
order becomes effective. * 


Copies hereof shall be served upon the parties, and this order shall 
become effective 30 days after service hereof upon respondent unless an 
appeal is filed pursuant to sections 12.10-9 and 12.14 of the rules of 
practice (9 CFR 12.10-9, 12.14). 


*The Decision and Order became final June 25, 1976. — Ed. 
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(No. 17,214) 


In re J. G. ALSTON and DOODIE POWER. HPA Docket No. 5. Decided May 
28, 1976, as tod. G. Alston. 


Movement in commerce — failure to establish — Dismissal on the merits 


Where complainant failed to establish that the horse in issue moved in commerce or 
was shown in a horse show to which horses moved in commerce as found herein, the 
complaint against respondent J. G. Alston is dismissed on the merits. 


Thomas E. Bundy, for complainant. 
B. Leon Moore, Reidsville, NC, for respondent J.G. Alston. 


Decision by John G. Liebert, Administrative Law Judge. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is an administrative proceeding for the recovery of a civil penalty 
under the Horse Protection Act of 1970 (15 U.S.C. 1821 et seq.), 
hereinafter referred to as the Act. The proceeding was instituted by a 
complaint filed on February 25, 1974, by the Administrator of the 
Animal and Plant Health Inspection Service, U.S. Department of 
Agriculture, charging Respondents with entering for the purpose of 
showing and showing a “sored” horse in violation of the Act. 


Respondent Doodie Power filed an answer consenting to the issuance 
of an order and assessment of a civil penalty against him as provided in 
the Rules of Practice (9 CFR 12.7). Accordingly, on October 1, 1974, an 
order was entered against Respondent Power assessing a civil penalty in 
the sum of $500.00. 


On March 21, 1974, Respondent J.G. Alston filed an answer wherein 
he denied certain allegations in the complaint, set forth certain af- 
firmative defenses, and requested an oral hearing. On March 5, 1975, 
oral hearing on the matter involving Respondent Alston was held in 
Greensboro, North Carolina, before Administrative Law Judge John G. 
Liebert. At the hearing Complainant was represented by Thomas E. 
Bundy, Esq., Office of the General Counsel, U.S. Department of 
Agriculture, Washington, D.C., and Respondent Alston was represented 
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by B. Leon Moore, Esq., of Bethea, Robinson and Moore, Attorneys, 
Reidsville, North Carolina. At the conclusion of the hearing the parties 
were given an opportunity to file proposed findings of fact, together 
with briefs and arguments on the facts and law. The final brief in this 
matter was filed on June 20, 1975, by Complainant. 


On May 13, 1975, Respondent Alston’s attorney filed a motion and 
brief to dismiss the action on the grounds that Complainant had failed to 
establish that Respondent Alston came under the provisions of the Act, 
for the reason that Complainant had failed to show that the subject 
horse was involved in commerce. On May 22, 1975, Complainant filed a 
response to Respondent Alston’s motion. Both parties subsequently 
briefed the additional facts and issues involved in the complaint. 


This decision is limited to findings and a ruling on Respondent’s 
motion. 


FINDINGS OF FACT 


1. Paragraph II of the complaint charges that “Respondents, on or 
about July 15, 1972, entered for the purpose of showing and showed a 
horse known as Devil’s Delight’ at the Old Dominion Walking Horse 
Classic, Chatham, Virginia, a horse show to which horses were moved in 
commerce. ***” Paragraph 2 of Respondent Alston’s answer joins issue 
with the aforestated allegation and recites “** *the allegations contained 
in Paragraph 2 of the complaint are denied.” 


The pleadings disclose that Respondent Alston directly challenged all 
of the allegations in Paragraph II of the complaint including among 
others the allegation that the subject horse, “Devil’s Delight”, moved in 
commerce. Moreover, Respondent argued the matter at some length in 
his brief. 


2. Section 2(b) of the Act defines the term “commerce” as follows: 


“(b) As used in this Act, the term ‘commerce’ means commerce between a point in 
any State or possession of the United States (including the District of Columbia and 
the Commonwealth of Puerto Rico) and any point outside thereof, or between points 
within the same State or possession of the United States (including the District of 
Columbia and the Commonwealth of Puerto Rico) but through any place outside 
thereof, or within the District of Columbia, or from any foreign country to any point 
within the United States.” 


Section 4(b) further provides that: 
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‘It shall be unlawful for any person to show or exhibit, or enter for the purpose of 
showing or exhibiting, in any horse show or exhibition, any horse which is sored if 
that horse or any other horse was moved to such show or exhibition in commerce.” 


On the basis of the explicit language in the statute we find that af- 
firmative resolution of the issue of whether or not the horse moved in 
commerce, or was shown at a show to which horses moved in commerce 
is a statutory sine qua non, an indispensible requisite to establishing a 
violation of the Act. 


3. No evidence was introduced at the hearing by Complainant in sup- 
port of the allegation in the complaint that “Devil’s Delight” moved in 
commerce as defined in the Act, or that the Old Dominion Walking 
Horse Classic was a horse show to which horses were moved in com- 
merce. Accordingly, we find that Complainant failed to establish an 
essential fact necessary to sustain the charge against Respondent 
Alston. 


For the reasons stated, Respondent’s motion to dismiss should be 
granted. 


ORDER 


Respondent Alston’s motion to dismiss this action is Granted and this 
action is Dismissed on the merits. 


Copies of this Order shall be served upon the parties, and this Order 
shall become final* and effective thirty days after service hereof upon 
the Respondent unless there is an appeal to the Secretary as provided in 
sections 12.10-9 and 12.14 of the Rules of Practice (9 CFR 12.10-9 and 
12.14). 


*The Decision and Order became final July 2, 1976. — Ed. 
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(No. 17,215) 


In re EASY EGG CORPORATION. I&G Docket No. 52. Decided April 5, 
1976. 


Plant premises, facilities and equipment — state of repair and sanitary 
conditions — Regulations — failure to comply with — Sanction 


Where respondent failed to comply with the regulations issued under the Act as found 
herein, respondent is in violation § 6 of the Act. Egg products inspection service is 
therefore withdrawn from respondent and its official plant approval is terminated. 


Thomas Clark, for complainant. 
Respondent pro se. 


Decision by John G. Liebert, Administrative Law Judge. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a withdrawal of inspection and grading services proceeding 
under the Egg Products Inspection Act (21 U.S.C. 1031 et seg., here- 
inafter referred as the “Act”), instituted by a complaint filed on Decem- 
ber 15, 1975, by the Director, Poultry Division, Agricultural Market- 
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ing Service, United States Department of Agriculture. It is alleged in the 
complaint that respondent violated section 6 of the Act (21 U.S.C. 1035) 
by failing to maintain its official egg products processing plant prem- 
ises, facilities, and equipment in a satisfactory state of repair and sani- 
tary condition and because of the removal of equipment from the plant 
without approval as required by the regulations (7 CFR Part 59). 


A copy of the complaint was mailed to respondent, through its 
president Mr. Wheeler Muller, at its business address in Whitesboro, 
New York, by certified mail on December 17, 1975. The complaint was 
received by Mr. Muller on December 19, 1975. In addition, a copy of the 
complaint was also mailed by regular mail to Mr. Milburn McFadden, be- 
lieved to be the vice president and secretary of respondent corporation, 
at his address in Clinton, New York. Respondent has since failed to file 
an answer with the Hearing Clerk. 


The time for the filing of an answer having run, and upon the motion 
of the complainant for the issuance of a decision, the following Decision 
and Order is issued without further investigation or hearing, pursuant 
to section 50.25(c) of the Rules of Practice Governing Withdrawal of 
Inspection and Grading Services. 


FINDINGS OF FACT 


1. Respondent, Easy Egg Corporation, is a corporation incorporated 
under the laws of the State of New York, with its official egg products 
processing plant facility located at Orchard Court, Whitesboro, New 
York. Mr. Wheeler Muller is the president of respondent corporation. 


2. Pursuant to the provisions of the Act and regulations, respondent 
made application for egg products inspection service during July 1971, 
which application was approved on February 8, 1972. Respondent’s 
official plant was designated as plant No. 1572, and inspection service 
inaugurated thereafter. 


3. As set forth more fully in the complaint, an inspection of re- 
spondent’s official plant facility on August 26, 1975, revealed that 
the plant premises, facilities, and equipment were not being maintained 
in a satisfactory state of repair and sanitary condition, and that altera- 
tions had been made in the equipment without approval in accordance 
with the requirements of the regulations. 


4. On September 30, 1975, respondent was notified, in writing, that 
its plant premises, facilities, and equipment were not in compliance with 
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the regulations, and that corrective action must be taken on or before 
December 1, 1975. Respondent was further notified that its egg prod- 
ucts inspection service would be suspended effective October 6, 1975. 


5. On December 2, 1975, an inspection of the respondent’s official 
plant facility revealed that appropriate corrective action had not been 
taken and that the premises, facilities, and equipment of the official 
plant were not in compliance with the provisions of the regulations at 
that time. 


CONCLUSION 


Respondent's failure to properly maintain its plant premises, facilities, 
and equipment, and to take corrective action to bring its plant premises, 
facilities, and equipment into compliance with the provisions of the reg- 
ulations within a reasonable period of time specified by the Director, 
Poultry Division, as set forth in Findings of Fact 3 through 5 and para- 
graphs 3 through 5 of the complaint, constitutes a violation of section 6 
of the Act and is proper grounds for the withdrawal of egg products in- 
spection service pursuant to section 59.160(f) of the regulations, and 
termination of official plant approval. 


Pursuant to section 50.25(c) of the Rules of Practice (7 CFR Part 50), 
the following order is entered against respondent. 


ORDER 


All egg products inspection services rendered by the Poultry Division, 
Agricultural Marketing Service, under the Egg Products Inspection Act, 
shall be withdrawn from the respondent, Easy Egg Corporation, and re- 
spondent’s official plant approval for processing egg products is ter- 
minated. 


Pursuant to § 50.30(c) of the applicable Rules of Practice, this De- 
cision and Order shall become effective *35 days after service thereof 


upon Respondent, unless there is an appeal to the Secretary pursuant to 
§ 50.31(a) of the Rules. 


Copies hereof shall be served upon the parties. 


*The Decision and Order became final June 23, 1976. — Ed. 











INSPECTION AND GRADING ACT 
Cite as35 A.D. 654 


(No. 17,216) 


In re JOHN MORRELL & COMPANY. I&G Docket No. 56. Decided June 
29, 1976. 


Consent order — Sanction 


Respondent has consented to issuance of the order herein against for violating the rules 
and regulations issued under the Act. Federal meat grading and acceptance services 
are withdrawn and denied to respondent for 30 days as set forth herein. 


Marshall Marcus, for complainant. 
Respondent pro se. 


Decision by John G. Liebert, Administrative Law Judge. 


This is a proceeding under the Agricultural Marketing Act of 1946, as 
amended (7 U.S.C. 1621 et seq.), and regulations promulgated there- 
under (7 CFR Part 50 et seq.), to withdraw Federal Meat Grading and 
Acceptance Services from respondent. A formal Complaint, signed by 
the Director, Livestock Division, Agricultural Marketing Service, was 
mailed to respondent on June 24, 1976, setting forth the allegations 
which constituted the grounds for this Administrative Proceeding and 
availing respondent the opportunity to answer said allegations. 


It being deemed desirable to the parties in this action to settle these 
matters, pursuant to section 50.21(b) a Stipulation and the terms of the 
following Consent Order were agreed to by the parties on June 28, 1976. 
A copy of that agreement is attached hereto and made a part hereof. 


In these circumstances, and consistent with the agreement of the 
parties: 


IT IS ORDERED THAT: 


1. Federal meat grading and acceptance services shall be withdrawn 
from and denied to respondent’s plant located at Sioux Falls, South Da- 
kota, for a period of 30 days commencing on June 30, 1976. Twenty-five 
(25) days of such withdrawal and denial of services (July 5-July 29) shall 
be suspended and such suspension shall be effective for a period of one 
year beginning June 30, 1976, provided that respondent at the Sioux 
Falls plant commits no obvious violations of the Rules and Regulations 
relating to Federal meat grading and acceptance services during said 
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one-year period, reinstatement of penalty being based on respondent's 
admission of or a formal finding of violation of this Order. 


2. Respondent shall maintain manifest records of all shipments of 25 
or more wholesale beef cuts from the Sioux Falls plant, which records 
shall be retained for no less than two weeks following the date of ship- 
ment and shall be subject to review by the Meat Grading Branch. 


3. Respondent shall submit to the Meat Grading Branch for approval, 
an affirmative action plan designed to preclude violations of the Federal 
grading and acceptance service rules and regulations. The plan shall in- 
clude at a minimum: 


A. Designating a Sioux Falls plant official to be responsible for reviewing all 
wholesale beef cuts to insure they comply with the Department’s grade iden- 
tification regulations. 


B. Such designated individual shall report at least quarterly to William Ross, 
Corporate Vice President of respondent, concerning complaints, problems, or 
irregularities relating to the identification of Federal grades of beef. A copy of such 
report shall be transmitted to John C. Pierce, Director, Livestock Division, AMS, 
USDA, Washington, D.C. 20250, together with a statement of actions taken by 
respondent to achieve and maintain compliance with said regulations. 


C. Mr. William Ross, Corporate Vice President of respondent, shall send written 
notice to all Sioux Falls plant management officials of the company’s policy with 
respect to compliance with the Federal meat grading and acceptance regulations, 
and specifically with regard to the removal of official grade identification stamps. A 
copy of such notice shall be sent to the Livestock Division. 


4. Respondent’s failure to comply with the terms of the affirmative 
action program shall constitute a breach of this Consent Order. 


5. The terms of paragraphs 2, 3, and 4 herein shall be effective for a 
period of one year beginning June 30, 1976. 


A copy of this order shall be served on the complainant and respond- 
ent. 
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(No. 17,217) 


In re DR. HARLOW J. CAMERON. LAWA Docket No. 66. Decided July 1, 
1976. 


Consent order — Sanction 


Respondent has consented to issuance of the order herein against him for wilfully violating 
§ 2.6 of the regulations issued under the Act. Respondent is ordered to cease and 
desist from said violation and is suspended as a registrant under the Act for 28 days. 


Thomas E. Bundy, for complainant, 
Shirley Berger, Bangor, ME, for respondent. 


Decision by Victor W. Palmer, Administrative Law Judge. 


PRELIMINARY STATEMENT 


This is a proceeding under the Laboratory Animal Welfare Act, as 
amended (7 U.S.C. 2131 et seq.), instituted by a Complaint filed by the 
Administrator, Animal and Plant Health Inspection Service; United 
States Department of Agriculture, charging respondent with various 
violations of the regulations issued under the Act (9 CFR 1.1 et seq.). 


Respondent has filed an answer in which he admits the jurisdictional 
allegations of the Complaint, neither admits nor denies the remaining 
allegations, waives oral hearing and further procedure under the Rules 
of Practice (9 CFR 4.1 et seq.)., and consents to the issuance of a 
specified order, containing findings of fact and conclusions based upon 
656 
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the allegations in the Complaint, the order to become effective on the 
day upon which service of the order is made upon respondent. Com- 
plainant has recommended that the order consented to by respondent be 
issued. 


FINDINGS OF FACT 


1. (a) Dr. Harlow J. Cameron, hereinafter referred to as the respond- 
ent, is an individual doing business as Bar Harbor Breeding Lab, Inc., 
with his principal place of business located at R.F.D. No. 1, Bar Harbor, 
Maine 04609. 


(b) The respondent, at all times material herein, was: 

(1) Engaged in the business of breeding and raising animals 
and selling, offering for transportation, and transporting, affecting com- 
merce, for compensation or profit, animals for research or teaching pur- 
poses or for exhibition purposes or for use of pets. 


(2) Licensed as a dealer under the Act and regulations by the 
Secretary of Agriculture, and classified as a Class A dealer under the 
regulations. 


(c) At the time of licensing under the Act, the respondent was ap- 
prised of the provisions of the Act and the regulations and agreed in 
writing to comply with their provisions. 


2. Respondent failed to pay the annual license fee as prescribed by 
section 2.6 of the regulations, on or before July 3, 1974, the anniversary 
date of respondent’s license to do business as a dealer under the Act. 


3. Respondent failed to pay the annual license fee, as prescribed by 
section 2.6 of the regulations, on or before July 3, 1975, the anniversary 
date of respondent’s license to do business as a dealer under the Act. 


CONCLUSIONS 


By reason of the facts contained in findings of fact 1, 2 and 3 herein, 
respondent has wilfully violated section 2.6 of the regulations (9 CFR 
2.6). 


Inasmuch as respondent has agreed to the issuance of the following or- 
der and complainant has recommended that such order be issued, the or- 
der will be issued. 
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ORDER 


Respondent, his agents and employees, directly or indirectly through 
any corporate or other device, including, but not limited to Bar Harbor 
Breeding Lab., Inc., in connection with his business as a dealer under the 
Act, shall cease and desist from failing to pay the annual license fee on 
or before the anniversary date of his license as a dealer under the Act, as 
required by the regulations. 


Respondent's license to do business as a dealer under the Act is hereby 
suspended for a period of twenty-eight (28) days and thereafter until he 
shall have paid all applicable annual license fees. After the expiration of 
the twenty-eight (28) day suspension and respondent has paid all ap- 
plicable license fees, as required by the regulations, a supplemental or- 
der will be issued in this proceeding terminating this suspension of 
respondent’s license as a dealer under the Act. 


This order shall have the same force and effect as if entered after full 
hearing and shall become effective on the day upon which service of the 
order is made upon the respondent. 


(No. 17,218) 


In re BESSIE HIXENBAUGH. LAWA Docket No. 68. Decided July 7, 1976. 


Consent order 


Respondent has consented to issuance of the order herein against her for wilfull violations 
of the Act in failing to comply with the regulations and standards issued thereunder as 
set forth herein. Respondent is suspended as a registrant under the Act for 30 days 
and thereafter until in full compliance with the regulations and standards thereof. 


Thomas E. Bundy, for complainant. 
Respondent pro se. 


Decision by William J. Weber, Administrative Law Judge. 
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PRELIMINARY STATEMENT 


This is a proceeding under the Laboratory Animal Welfare Act, as 
amended (7 U.S.C. 2131 et seq.), instituted by a Complaint filed by the 
Administrator, Animal and Plant Health Inspection Service, United 
States Department of Agriculture, charging respondent with various 
violations of the Act, and the regulations and standards issued under the 
Act (9 CFR 1.1 et seq.). 


Respondent has filed an answer in which she admits the jurisdictional 
allegations of the Complaint, neither admits nor denies the remaining 
allegations, waives oral hearing and further procedure under the Rules 
of Practice (9 CFR 4.1 et seq. ), and consents to the issuance of a specified 
order, containing findings of fact and conclusions based upon the 
allegations in the Complaint, the order to become effective on the day 
upon which service of the order is made on respondent. Complainant has 
recommended that the order consented to by respondent be issued. 


FINDINGS OF FACT 


1. (a) Bessie Hixenbaugh, hereinafter referred to as the respondent, 
is an individual residing at Plano, Iowa 52581. 


(b) The respondent, at all times material herein, was: 


(1) Engaged in the business of buying, selling, transporting 
and offering for transportation, affecting commerce, for compensation 
or profit, animals for research or teaching purposes or for exhibition 
purposes or for use as pets. 


(2) Licensed as a dealer under the Act and regulations by the 
Secretary of Agriculture and classified as a Class B dealer under the 
regulations. 


(c) At the time of licensing under the Act, the respondent was ap- 
prised of the provision of the Act and the regulations and standards and 
agreed in writing to comply with their provisions. 


2. Respondent, during the period from July 23, 1975, through August 
26, 1975, housed dogs at her dealer premises at Plano, Iowa, and 
violated the Act, regulations and standards in the following respects: 


(a) Respondent failed to identify dogs by affixing an official tag or 
a distinctive and legible tattoo to such animals or otherwise identify 
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such animals as required by the regulations at the time she acquired 
them. 


(b) Respondent failed to keep and maintain records as required by 
the regulations, including, but not limited to, one copy of ANH Form 18- 
5, revised, completed as required by the regulations as to each shipment 
of animals purchased or otherwise acquired or held by respondent. 


(c) Supplies of food and bedding were not stored in facilities which 
adequately protected such supplies against infestation or contamination 
by vermin. 


(d) Provision was not made for the removal and disposal of animal 
and food waste, bedding, dead animals and debris so as to minimize ver- 
min infestation, odors, and disease hazards. 


(e) A suitable method was not provided to rapidly eliminate excess 
water from indoor housing facilities for dogs. 


(f) Sufficient shade was not provided to allow all dogs kept out- 
doors to protect themselves from the direct rays of the sun when 
sunlight was likely to cause overheating or discomfort. 


(g) A suitable method was not provided to rapidly eliminate excess 
water from outdoor housing facilities for dogs. 


(h) Food receptacles were not kept clean and sanitized at least once 
every two weeks. 


(i) Potable water was not offered to dogs at least twice daily for 
periods of not less than one hour. 


(j) Water receptacles were not kept clean and sanitized at least 
once every two weeks. 


(k) Excreta was not removed from primary enclosures as often as 
necessary to prevent contamination of the dogs contained therein and to 
reduce disease hazards and odors. 


() Primary enclosures for dogs were not sanitized often enough to 
prevent an accumulation of debris or excreta, or a disease hazard, and 
were not sanitized at least once every two weeks in the manner described 
in the standards. 


(m) Cages, rooms and hard surfaced pens or runs were not san- 
itized by washing them with hot water (180 °F.) and soap or detergent as 
in a mechanical cage washer, or by washing all soiled surfaces with a 
detergent solution followed by a safe and effective disinfectant, or by 
cleaning all soiled surfaces with live steam. 


—_— —_— a 
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(n) Pens or runs using gravel, sand or dirt were not sanitized by 
removing the soiled gravel, sand or dirt and replacing it as necessary. 


(0) Respondent’s dealer premises were not kept clean and in good 
repair in order to protect the animals from injury and to facilitiate the 
prescribed husbandry practices set forth in the standards and did not 
remain free of accumulations of trash. 


(p) An effective program for the control of insects, ectoparasites, 
and avian and mammalian pests was not established and maintained. 


(q) A sufficient number of employees was not utilized to maintain 
the prescribed level of husbandry practices set forth in the standards. 


CONCLUSIONS 


By reason of the facts contained in findings of fact 1 and 2 herein, 
respondent has wilfully violated sections 10 and 11 of the Act (7 U.S.C. 
2140 and 2141) and sections 2.50(b), 2.75(a), and 2.100 of the 
regulations (9 CFR 2.50(b), 2.75(a), and 2.100) and sections 3.1(c) and 
(d); 3.2(e); 3.3(a) and (d); 3.5(b); 3.6; 3.7(a), (b) (2) and (8), (c) and (d); and 
3.8 of the standards (9 CFR 3.1(c) and (d); 3.2(e); 3.3(a) and (d); 3.5(b); 
3.6; 3.7(a), (b) (2) and (8), (c) and (d); and 3.8). 


Inasmuch as respondent has consented to the issuance of the following 
order and complainant has recommended that such order be issued, the 
order will be issued. 


ORDER 


Respondent, her agents and employees, directly or indirectly through 
any corporate or other device, in connection with her business as a dealer 
under the Act, shall cease and desist from: 


1. Failing to identify dogs and cats by means of an official tag or a 
distinctive and legible tattoo or otherwise as required by the regulations 
at the time she purchases or otherwise acquires such animals. 


2. Failing to keep or maintain records as required by the regulations, 
including one copy of ANH Form 18-5, revised, completed as required by 
the regulations accompanying each shipment of animals purchased or 
otherwise acquired and one copy of ANH Form 18-6, revised, completed 
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as required by the regulations accompanying each shipment of animals 
sold or otherwise disposed of. 


3. Failing to store supplies of food and bedding in facilities which 
adequately protect such supplies against infestation or contamination by 
vermin. 


4. Failing to provide for the removal and disposal of animal and food 
wastes, bedding, dead animals and debris. 


5. Failing to provide and operate disposal facilities so as to minimize 
vermin infestation, odors, and disease hazards. 


6. Failing to provide a suitable method to rapidly eliminate excess 
water from indoor housing facilities. 


7. Failing to provide sufficient shade to allow all dogs and cats kept 
outdoors to protect themselves from the direct rays of the sun when 
sunlight is likely to cause overheating or discomfort. 


8. Failing to provide a suitable method to rapidly eliminate excess 
water from outdoor housing facilities. 


9. Failing to keep food receptacles clean and sanitize them at least 
once every two weeks. 


10. Failing to provide potable liquids to animals at least twice daily 
for periods of not less than one hour. 


11. Failing to keep water receptacles clean and sanitize them at least 
once every two weeks. 


12. Failing to remove excreta from primary enclosures as often as 
necessary to prevent contamination of the dogs or cats contained therein 
and to reduce disease hazards and odors. 


13. Failing to sanitize primary enclosures for dogs or cats often 
enough to prevent an accumulation of debris or excreta, or a disease 
hazard and failing to sanitize such enclosures at least once every two 
weeks in the manner provided in the regulations and standards. 


14. Failing to sanitize cages, rooms, and hard-surfaced pens or runs by 
washing them with hot water (108°F.) and soap or detergent as in a 
mechanical cage washer, or by washing all soiled surfaces with a deter- 
gent solution followed by a safe and effective disinfectant, or by clean- 
ing all soiled surfaces with live steam. 


15. Failing to sanitize pens or runs using gravel, sand, or dirt by 
removing the soiled gravel, sand, or dirt and replacing it as necessary. 
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16. Failing to keep her dealer premises clean and in good repair in or- 
der to protect the animals from injury and to facilitate the prescribed 
husbandry practices set forth in the standards. 


17. Failing to keep her dealer premises free from accumulations of 
trash. 


18. Failing to establish and maintain an effective program for the 
control of insects, ectoparasites, and avian and mammalian pests. 


19. Failing to utilize a sufficient number of employees under the 

supervision of an animal caretaker who has a background in animal hus- 

~bandry or care to maintain the prescribed level of husbandry practices 
set forth in the standards. 


Respondent’s license to operate as a dealer under the Act is hereby 
suspended for thirty (30) days and thereafter until respondent is in com- 
pliance with the Act and the regulations and standards issued there- 
under. After the expiration of the thirty (80) day suspension and re- 
spondent is in compliance with the Act and the regulations and stan- 
dards issued thereunder, a supplemental order will be issued in this pro- 
ceeding terminating this suspension of respondent’s license as a dealer 
under the Act. 


This order shall have the same force and effect as if entered after full 
hearing and shall become effective on the day upon which service of the 
order is made upon respondent. 
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(No. 17,219) 


In re PATRICK D. MALONE. P&S Docket No. 5275. Decided July 2, 1976. 


Consent order — Sanction 


Respondent has consented to issuance of the order herein against him for repeated vio- 
lations of the Act and regulations in connection with his operations as a market agen- 
cy thereunder in failing to pay promptly and in full as set forth herein. Respondent is 
suspended as a registrant under the Act for 30 days. 


Stephen E. Hart, for complainant. 
Patrick Wheeler, Canton, MO, for respondent. 


Decision by John G. Liebert, Administrative Law Judge. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921, as amended and supplemented (7 U.S.C. 181 et seq.), here- 
inafter referred to as the Act, instituted by a complaint filed on March 
25, 1976, by the Administrator, Packers and Stockyards Admin- 
istration, United States Department of Agriculture, charging the re- 
spondent has wilfully violated the Act and the regulations issued there- 
under (9 CFR 201.1 et seq.). 


Respondent has filed an Answer in which he admits the jurisdiction 
allegations of the Complaint, neither admits nor denies the remaining 
allegations, waives oral hearing and further procedure under the Rules 
of Practice (9 CFR 202.1 et seg.) and consents to the issuance of a speci- 
fied Order containing findings of fact and conclusions based upon the 
allegations of the Complaint, the Order to become effective on the sixth 
day after service upon respondent. Complainant has recommended that 
the Order consented to by the respondent be issued. 


FINDINGS OF FACT 


1. (a) Patrick D. Malone, doing business as Malone Livestock Buyers, 
hereinafter referred to as the respondent, is an individual whose address 
is Route #2, Durham, Missouri 63438. 


(b) Respondent is, and at times material herein was: 
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(1) Engaged in the business of buying livestock in commerce on 
a commission basis; and 


(2) Registered with the Secretary of Agriculture as a market a- 
gency to buy livestock in commerce. 


2. Respondent, in connection with his operations as a market agency 
buying on commission, on or about the dates and in the transactions set 
forth below, purchased livestock in commerce, and in purported pay- 
ment therefor issued checks which were returned unpaid by the bank 
upon which they were drawn because respondent did not have and main- 
tain sufficient funds on deposit in the account from which such checks 
were to be paid. 


Date of No.ofHead Date of Amount of Purchased 
Purchase and Species Check Check AtorFrom 
10/29/74 89 hogs 10/30/74 $ 7,953.75 Clark County Sales 
Co., Kahoka, Missouri 
11/6/74 21 hogs 11/6/74 1,991.48 Clark County Sales 
Co., Kahoka, Missouri 
11/13/74 67 hogs 11/13/74 5,478.75 Clark County Sales 
Co., Kahoka, Missouri 
12/17/74 79 hogs 12/17/74 7,241.50 Clark County Sales 
Co., Kahoka, Missouri 
1/3/75 58 hogs 1/3/75 7,035.99 Edina Auction Market, 
Inc., Edina, Missouri 
1/27/75 11 hogs 1/27/75 1,549.20 Unionville Sales Co. 
Unionville, Missoui 
2/17/75 113 hogs 2/17/75 11,007.05 Unionville Sales Co. 
Unionville, Missouri 
2/21/75 13 hogs 2/21/75 2,267.77 Edina Auction Market, 
Inc., Edina, Missouri 
3/11/75 17 hogs 3/11/75 1,509.23 Clark County Sales 
Co., Kahoka, Missouri 
4/7/75 16 cattle 4/7/75 2,874.49 Clark County Sales 
Co., Kahoka, Missouri 
4/8/75 9 cattle 4/8/75 1,654.02 Milan Livestock Auction, 
Inc., Milan, Missouri 
4/22/75 109 hogs 4/22/75 10,769.32 Clark County Sales 
Co., Kahoka, Missouri 
4/28/75 28 hogs 4/28/75 3,159.19 Clark County Sales 
Co., Kahoka, Missouri 
4/30/75 86 sheep 4/30/75 1,530.36 Schuyler County Sales 
8 hogs Co., Inc. 
Lancaster, Missouri 
5/1/75 133 hogs 5/1/75 6,384.25 Pike County Livestock 
Market, Inc. 
Bowling Green, Missouri 
5/2/75 97 hogs 5/2/75 8,969.11 Edina Auction Market, 


Inc., Edina, Missouri 
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Date of No. ofHead __ Date of Amount of Purchased 
Purchase and Species Check ~ Check AtorFrom 
5/6/75 56 hogs 5/6/75 6,318.33 Clark County Sales 

Co., Kahoka, Missouri 
5/27/75 140 hogs 5/27/75 15,238.76 Clark County Sales 

Co., Kahoka, Missouri 
TISI7T5 8 hogs 7TI9/75 1,127.18 Sheila Hales 


3. (a) Respondent, in connection with his operations as a market 
agency buying on commission, on or about the dates and in the transac- 
tions set forth in Finding of Fact 2 above, and on or about the dates and 
in the transactions set forth below, purchased livestock in commerce and 
failed to pay, when due, the full amount of the purchase price of such 
livestock. 


Date of 
Pur- No.of Head Amount of Amount Unpaid Purchased 
chase and Species Purchase Paid Balance AtorFrom 


8/8/75 117 hogs $15,829.16 $5,029.16 $10,800.00 Unionville Sales Co. 
Unionville, Missouri 


3/0/75 10hogs 1,678.29 - 1,678.29 Unicrville Sales Co. 
Unionville, Missouri 
3/17/75 139hogs 14,750.13 8,228.42 6,521.71 Unionville Sales Co. 
Paid on 3,500.00 $15,500.00 Unionville, Missouri 
account 
71/75 80hogs 9,904.58 - 9,904.58 Edina Auction Market, 
Inc., Edina, Missouri 
7N975 40hogs 6,471.02 - 6,471.02 Kirksville Community 
Sales, Kirksville, 
Missouri 
72975 41hogs 9,281.18 3,026.71 6,254.47 Lewis County Auction 
Co., Lewistown, 
Missouri 


(b) As of November 7, 1975, there remained unpaid by the respond- 
ent a total of $38,130.07 for the livestock set forth in Finding of Fact 
3(a) above. 


CONCLUSIONS 


By reason of the facts set forth in Findings of Fact 2 and 3 herein, re- 
spondent has wilfully violated section 312(a) of the Act (7 U.S.C. 213@)) 
and section 201.43(b) of the regulations (9 CFR 201.43(b)). 


Inasmuch as respondent has consented to the issuance of the Order set 
forth below and complainant has recommended that such Order be 
issued, the Order will be issued. 
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ORDER 


Respondent shall cease and desist from: 


1. Issuing checks or drafts in payment for livestock purchased in com- 
merce without having and maintaining sufficient funds, to pay such 
checks or drafts, on deposit in the bank account from which such checks 
or drafts are to be paid; and 


2. Failing to pay, when due, the full purchase price of livestock pur- 
chased in commerce. 


Respondent is suspended as a registrant under the Act for a period of 
30 days. 


Such order shall have the same force and effect as if entered after full 
hearing and shall become effective on the sixth day after service upon 
the respondent. Copies hereof shall be served upon the parties. 


(No. 17,220) 


In re R & D INVESTMENTS, INC., d/b/a EDWARDS BROS. PACKING Co. P&S 
Docket No. 5208. Decided July 2, 1976. 


Express agreement — absence of — Late payments in violation of Act 


Where respondent violated the Act in failing to pay when due for livestock purchases as set 
forth herein, respondent is ordered to cease and desist from said violations, and to 
comply with the Order herein. 


Victor W. Palmer, Administrative Law Judge. 
Allan R. Kahan, for complainant. 
Irwin Schneider, Scranton, PA, for respondents. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


In this administrative, disciplinary proceeding under the Packers and 
Stockyards Act, 1921, as amended (7 U.S.C. 181 et seq.), Administrative 
Law Judge Victor W. Palmer filed an Initial Decision and Order on April 
30, 1976, in which he ordered respondent to cease and desist from fail- 
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ing to pay, when due, the full purchase price of livestock purchased in 
commerce. The respondent appealed to the Judicial Officer, to whom 
final administrative authority to decide the Department’s cases subject 
to the Administrative Procedure Act has been delegated (37 F.R. 28475; 
38 F.R. 10795). ‘The respondent’s request for oral argument, which is 
discretionary (9 CFR 202.18(b)1)), is denied inasmuch as the primary 
issue involved here has long been settled by prior decisions. 


Judge Palmer’s Initial Decision and Order is abundantly supported by 
the record and settled case law and is, therefore, adopted as the final 
Decision and Order in this case except that three figures in the right- 
hand column of the table in Finding 3 have been changed, and the last 
full paragraph of the conclusions has been amplified. 


Although complainant does not refer in its Response to Respondent’s 
Appeal to the exclusion by Judge Palmer of a portion of complainant’s 
evidence, I am calling attention to Judge Palmer’s erroneous ruling so 
that similar evidence will not be excluded in future cases. Specifically, 
complainant called James L. Smith, Chief, Livestock Procurement 
Branch, Packer and Poultry Division, Packers and Stockyards Adminis- 
tration, to testify as to the purpose of the regulation requiring prompt 
payment for livestock (9 CFR 201.43(b)). Such testimony would, of 
course, have set forth the factual basis for the Department’s position, as 
expressed in the regulation, that a packer’s failure to pay promptly for 
livestock is an “unfair” practice or device in violation of § 202(a) of the 
Act (7 U.S.C. 192(a)), unless there is an express agreement for deferred 
payment made before the purchase of the livestock, and reflected in the 
relevant business records. Judge Palmer sustained respondent’s 
objection to such testimony. 


However, in In re Lester Murtha, 21 Agriculture Decisions 1213, 
1215, (1962), the Judicial Officer remanded a proceeding to receive 
evidence which the complainant had attempted to introduce as to why 
the guaranteeing of prices by a livestock auction market, which is ex- 
pressly prohibited by regulation, is an “unfair” or “unjustly dis- 
criminatory” trade practice, stating: 


Because there is a specific regulation prohibiting the practice does not mean that 
evidence as to whether the practice violates the act is not admissible. See United 
States v. Donahue Bros., 59 F.2d 1019, 1021-22 (8th Cir. 1932). On the contrary it 


1 The office of Judicial Officer is a career position established pursuant to the Act of April 
4, 1940 (7 U.S.C. 450c-450g), and Reorganization Plan No. 2 of 1953 (6 U.S.C. 1970 ed., 
Appendix, p. 550). The Department's first Judicial Officer was appointed in January 1971, 
having been involved with the Department’s regulatory programs since 1949 (including 3 
years’ trial litigation; 10 years’ appellate litigation relating to appeals from the decisions of 
the prior Judicial Officer; and 8 years as administrator of the Packers and Stockyards Act 
regulatory program). 
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is perhaps essential that evidence demonstrate the practice to be violative of the act. 


If it were not so well settled that failure to pay promptly in accordance 
with the regulation is an unfair practice in violation of the Act, I would 
remand the proceeding for the purpose of receiving the rejected 
evidence. However, since (i) the matter is so well settled, and (ii) re- 
spondent is in no position to complain as to the absence of such evidence 
inasmuch as respondent's objection resulted in its exclusion, a remand is 
not necessary in this case. 


ADMINISTRATIVE LAW JUDGE’S INITIAL DECISION (AS MODIFIED) 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. §§ 181-231; hereinafter the “Act”), in- 
stituted by a complaint filed on November 19, 1975, by the Adminis- 
trator, Packers and Stockyards Administration, United States Depart- 
ment of Agriculture. The complaint seeks the issuance of a cease and de- 
sist order prohibiting respondent from engaging in certain acts alleged 
to violate section 202(a) of the Act (7 U.S.C. 192(a)) as interpreted by 
section 201.43(b) of the regulations (9 CFR 201.43(b)) issued thereunder. 


The prescribed activity in which respondent has allegedly engaged 
consists of failure to make timely payments for livestock it purchased as 
a packer during the period April 25, 1975 through June 26, 1975. The 
complaint asserts that on numerous occasions during that period of 
time, respondent, without the express agreement of the sellers, failed to 
transmit or deliver full payment for livestock purchases to sellers before 
the close of the next business day following the purchase date as specifi- 
cally required by the cited regulation. 


Respondent filed an answer on December 4, 1975, in which it admitted 
the jurisdictional allegations of the complaint and that it had purchased 
livestock in commerce on or about the dates and in the transactions set 
forth in the complaint. The answer, however, denied that respondent's 
actions constituted a violation of the Act or the regulations and averred 
that, in respect to each of the listed transactions, respondent paid the 
full purchase price of the livestock within 36 hours of the date of pur- 
chase. Oral hearing was requested. 


An oral hearing was held before me on February 10, 1976, in Scran- 
ton, Pennsylvania. Complainant was represented by Allan R. Kahan, Es- 
quire, Office of the General Counsel, United States Department of Agri- 
culture. Respondent was represented by Irwin Schneider, Esquire, Hogi, 
O™Malley, and Harris, Miller Building, Scranton, Pennsylvania 18503. 
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At the conclusion of the hearing, the time for filing proposed findings, 
conclusions and briefs was set, and this schedule has been adhered to by 
counsel for both parties. 


FINDINGS OF FACT 


1. Respondent, R & D Investments, Inc., doing business as Edwards 
Bros. Packing Co., is a corporation located in Fleetville, Pennsylvania, 
and was at all times material herein, engaged in the business of buying 
livestock in commerce for the purpose of slaughter and was a packer 
within the meaning of, and subject to, the provisions of the Act. 


2. During the period April 29, 1975 through June 9, 1975, respondent 
purchased livestock in commerce, consisting of cattle for slaughter, from 
the following “market agencies” as that term is defined in the Act (7 
US.C. § 201): 


(a) Keister’s Middleburg Auction Sales, Inc.; Donald Keister, Presi- 
dent and owner; 


(b) Empire Livestock Marketing Cooperative, Inc.; Robert Lathrop, 
General Manager; 


(c) Jaeger’s Livestock Auction Market; Frederick W. Jaeger, 
owner; 


(d) Morrisons Cove Livestock Market; Jack Koons, Operator; and 
(e) D.R. Chambers and Sons, Inc.; John Chambers, Vice President. 


3. Respondent paid for the livestock it purchased during the period of 
time and from the market agencies set forth in finding 2, in the follow- 
ing manner: 


No. of Days 
Date Between Date 
Check of Purchase 
Purchase Dateof Check Received and Receipt 
Seller Price Purchase Dated  bySeller of Check 
Keister’s 
Middleburg 
Auction 
Sales, Inc. $2,307.08 4-29-75 5-1-75 56-75 7 
" 1,578.65 56-75 58-75 5-13-75 7 
. 977.08 5-13-75 5-20-75 5-23-75 10 
a 1495.32 5-13-75 5-19-75 5-22-75 9 


1,505.34 6-17-75 6-19-75 6-23-75 6 
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No. of Days 
Date Between Date 
Check of Purchase 
Purchase Dateof Check Received and Receipt 
Seller Price Purchase Dated  bySeller of Check 
DR. Cham- 
bers and 
Sons, Inc. 2,089.39 4-30-75 5-7-75 5-10-75 10 
x 1,133.71 5-7-75 5-14-75 5-17-75 10 
, 385.00 5-10-75 5-21-75 5-21-75 AT 
7 2,862.88 5-14-75 5-21-75 5-21-75 7 
. 953.47 64-75 6-11-75 6-13-75 9 
1,437.33 6-18-75 6-25-75 7-77-75 19 
Empire 
Livestock 
Marketing 
Coopera- 
tive, Inc. 3,568.35 6-19-75 6-20-75  17-3-75 14 
_ 3,429.47 6-26-75 6-27-75 17-10-75 14 
ey 1,729.67 6-26-75 6-27-75 17-14-75 18 
z 5,265.74 6-26-75 6-27-75 7-14-75 18 
: 3,411.92 6-24-75 6-25-75 17-14-75 20 
= 7,033.82 6-24-75 6-25-75 7-14-75 20 
ri 3,373.67 6-18-75 6-19-75 6-28-75 10 
% 439.31 6-23-75 6-24-75 7-17-75 14 
* 3,100.36 6-26-75 627-75 7-14-75 18 
: 4,313.45 6-23-75 6-24-75  17-7-75 14 
. 3,322.26 6-23-75 6-24-75  7-7-75 14 
Jaeger’s 
Livestock 
Auction 
Market 815.19 5-12-75 5-14-75 5-19-75 7 
: 956.70 5-12-75 5-14-75 5-19-75 7 
‘i 991.44 5-19-75 5-21-75 5-26-75 f 
95.52 5-19-75 5-21-75 5-26-75 7 
Es 1,299.92 6-16-75 ~ 7-2-75 16 
. 960.42 6-16-75 — 7-2-75 16 
Morrisons 
Cove Live- 
stock Mar- 
ket 2,515.75 4-28-75 65-5-75 5-9-75 i 
rs 1,045.90 4-28-75 5-5-75 5-9-75 11 
‘ 3,139.67 5-5-75 5-13-75 5-19-75 14 
Fi 2,935.26 5-5-75 5-13-75 5-19-75 14 
i 2,011.35 5-12-75 5-19-75 5-21-75 9 
. 2,435.11 6-2-75 6-9-75 6-13-75 11 
r 249.19 6-2-75 6-9-75 6-13-75 11 
. 3,366.07 6-9-75 6-16-75 6-20-75 11 


4, Respondent has in respect to each of the transactions itemized in 
finding 3, made payment in full for the livestock it purchased, but in 
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each instance, its payment was late and not in accordance with the terms 
of the sale as understood by the selling market agency. The under- 
standings and agreements as to the due date for payments that were 
extant at time of each purchase, were as follows: 


(a) Keister’s Middleburg Auction Sales, Inc. — No credit arrange- 
ments, either written or oral, had been made. The seller expected to re- 
ceive payment within 72 hours of the time of purchase. 


(b) D.R. Chambers and Sons, Inc. — No credit arrangements either 
written or oral had been made. The seller expected to receive payment 
within 72 hours of the time of purchase predicated upon applicable reg- 
ulations under the Act. 


(c) Empire Livestock Marketing Cooperative, Inc. — No credit ar- 
rangements either written or oral had been made. The seller expected 
the buyer to have his check in the mail the next day and in the seller’s re- 
ceipt by 72 hours from date of purchase, and had sent respondent, to- 
gether with other buyers, a registered letter to that effect dated March 
6, 1975, which respondent received on April 10, 1975. 


(d) Jaeger’s Livestock Auction Market — No specific credit ar- 
rangements, either written or oral, had been made. The seller expected 
to receive payment within 72 hours of the time of purchase and Fred- 
erick Jaeger, owner and operator of the market, had spoken to re- 
spondent by phone regarding its delinquency of payment. 


(e) Morrisons Cove Livestock Market — No credit arrangements, 
either written or oral had been made. The seller expected to receive pay- 
ment within 72 hours of the time of purchase. Respondent's buyer, 
Harold Bierly, was contacted by the seller and told that respondent’s 
checks were late. 


CONCLUSION 


Respondent's consistent pattern of late payment for livestock pur- 
chases is in contravention of the Act’s proscription against packers en- 
gaging in unfair or deceptive practices (7 U.S.C. 192(a)). The Secretary 
has interpreted late payment by packers for livestock purchases to be 
within the ambit of the proscription and, long before the transactions in 
question, had issued a clarifying, interpretive regulation to that effect: 

‘Purchaser is to pay promptly for livestock. Each packer, market agency, or dealer 


purchasing livestock shall, before the close of the next business day following the 
purchase of livestock and the determination of the amount of the purchase price, 
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transmit or deliver to the seller or his duly authorized agent the full amount of the 
purchase price unless otherwise expressly agreed between the parties before the 
purchase of the livestock. Any such agreement shall be disclosed in the records of 
any market agency or dealer selling the livestock and in the purchaser’s records and 
on the accounts or other documents issued by the purchaser relating to the trans- 
action.” (9 CFR 201.43(b)) [19 F.R. 4528, July 22, 1954, as amended at 29 F.R. 
1796, Feb. 6, 1964; 36 F.R. 2777, Feb. 10, 1971] 


The evidence makes it clear that during the period in question, each 
market agency which dealt with respondent expected it to comply with 
the usual business custom, identified in the cited regulation, of trans- 
mitting full payment of the purchase price on the next business day 
following the sale so that respondent’s check would be in the seller’s 
hands within 72 hours of the sale at the latest. 


Market agencies act in a fiduciary capacity for consignors of livestock 
and are required by applicable regulations to maintain custodial 
accounts in which all sale proceeds must be deposited within three days, 
or 72 hours, of the sale, whether or not such proceeds have been collect- 
ed or received (9 CFR § 201.42(c)). For this reason, each market agency 
which gave evidence against respondent, pointed out that its receipt of 
full payment for livestock purchases within 72 hours of the sale was of 
critical importance in order that it fulfill its own requirements under 
law to make payment within that time to the consignors of the livestock. 
The only firm, among those which testified, that had voluntarily 
acceded to respondent's practice of delaying issuance of its checks until 
the following week’s auction sale was Empire Livestock Marketing 
Cooperative, Inc. But this firm ended the practice effective April 1, 
1975, prior to the period in question, and sent respondent a registered 
letter to that effect which respondent has acknowledged it received. 


Under these basically uncontroverted facts, respondent's argument 
that its transactions were within the regulation’s exception for those 
“otherwise expressly agreed”, cannot stand. 


Respondent’s secondary argument, that violation of the regulation 
does not necessarily constitute a violation of the Act, is based on United 
States v. Donahue Bros., 59 F.2d 1019, 1022 (C.A. 8), which stated that 
the regulation there involved was intended to be advisory rather than 
legislative. That decision may, however, no longer be valid in the light of 
more recent court cases (see the discussion in Jn re Hines and Tindel, 35 
Agriculture Decisions 113, 118 (1975); In re Harry C. Hardy, 33 Agri- 
culture Decisions 1383, 1398 (1974); In re Central Coast Meats, Inc., 33 
Agriculture Decisions 117, 134-136 (1974), appeal pending). But assum- 
ing that the regulation does not have the force and effect of law, it is 
settled that failure to pay promptly for livestock, in the absence of an 
express agreement made in advance of the transaction for deferred 
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payment, which agreement is reflected in the relevant business records, 
is an “unfair” practice or device in violation of the Act (7 U.S.C. 192(a)). 
See, e.g., In re Jacob Wiesel, 31 Agriculture Decisions 776 (1972); In re 
Burlison Packing Company, 29 Agriculture Decisions 1166 (1970); and 
In re American Kosher Provisions, Inc., 28 Agriculture Decisions 1248 
(1969), in which a long line of earlier decisions are cited at pages 1253 
and 1255. See also United States of America v. Davenport Packing Co., 
Inc., No. 73-1289 (C.A. 7) (an unreported decision dated November 28, 
1973, a copy of which was attached to complainant’s brief and furnished 
to respondent). Accordingly, a cease and desist order should issue. 


ORDER 


Respondent, R & D Investments, Inc., d/b/a Edwards Bros. Packing 
Co., its officers, directors, agents, employees, successors and assigns, 
directly or through any corporate or other device, in connection with 
respondent's operations as a packer, shall cease and desist from failing 
to pay, when due, the full purchase price of livestock purchased in 
commerce. Compliance with this Order requires the transmission or 
delivery of the full amount of the purchase price of livestock to the seller 
or his duly authorized agent before the close of the next business day 
following the purchase of livestock and the determination of the amount 
of the purchase price; provided that the seller or his duly authorized 
agent has not otherwise expressly agreed with respondent, in advance of 
the transaction, as evidenced by an agreement in writing openly dis- 
closed in the records of the market agency or dealer selling the livestock 
as well as in respondent’s records and on the accounts or other docu- 
ments issued by respondent relating to the transaction. 


This Order shall be effective seven days after service upon the re- 
spondent. 


(No. 17,221) 


In re FRANK J. BAKER and EARL STURGEON. P&S Docket No. 5156 
Decided July 9, 1976. 
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Consent order — Sanction 


Respondents have consented to issuance of the order herein against them for violations of 
the Act and the regulations issued thereunder as set forth herein. Respondents are sus- 
pended as registrants under the Act for a period of 7 days and thereafter until the def- 
icit in their custodial account is eliminated. 


Thomas Heinz, for complainant. 
Jack Bauer, Bethane, MO, for respondents. 


Decision by Victor W. Palmer, Administrative Law Judge. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921, as amended and supplemented (7 U.S.C. 181 et seq.), insti- 
tuted by a Complaint filed by the Administrator, Packers and Stock- 
yards Administration, United States Department of Agriculture, charg- 
ing that respondents have wilfully violated the Act and the regulations 
issued thereunder (9 CFR 201.1 et seq..). 


Respondent Earl Sturgeon, hereinafter referred to as respondent 
Sturgeon, has filed an answer in which he admits the jurisdictional alle- 
gations of the Complaint, neither admits nor denies the remaining alle- 
gations, waives oral hearing and further procedure under the rules of 
practice (9 CFR 202.1 et seq.), and consents to the issuance of a specified 
order containing findings of fact and conclusions based upon the alle- 
gations of the Complaint, the order to become effective on the sixth day 
after service upon respondents. 


Respondent Frank J. Baker, hereinafter referred to as respondent 
Baker, has filed an answer in which he admits the jurisdictional alle- 
gations of the Complaint and admits that the respondents were partners 
d/b/a Grant City Livestock Market with their principal place of business 
located at Grant City, Missouri, but respondent Baker further states 
that this business as a going concern no longer exists. 


Respondent Baker in his answer neither admits nor denies the alle- 
gations contained in paragraphs II, III and IV of the Complaint but 
states that the information regarding the dates of sales, number of head 
and species, check numbers, payee/consignor and amount of checks 
alleged therein is true according to respondent Baker’s best knowledge 
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and belief, and states further that any and all unpaid checks referred to 
in paragraph III of the Complaint were, prior to the filing of said Com- 
plaint, fully paid by respondent Baker to the full and complete satis- 
faction of the payees/consignors shown therein. Respondent Baker in his 
answer denied the allegations contained in paragraph V of the Com- 
plaint. 


Respondent Baker in his answer waives oral hearing and further pro- 
cedure under the rules of practice (9 CFR 202.1 et seq.), and consents to 
the issuance of the order set forth below. 


Complainant has recommended that the order consented to by the re- 
spondents be issued. 


FINDINGS OF FACT 


I 


A. Frank J. Baker and Earl Sturgeon, hereinafter referred to as the 
respondents, were partners d/b/a Grant City Livestock Market with 
their principal place of business located at Grant City, Missouri. 


B. Respondents at all times material herein were: 


1. Engaged in the business of conducting and operating the Grant 
City Livestock Market stockyard, a posted stockyard under the Act, 
hereinafter referred to as the stockyard; 


2. Engaged in the business of buying and selling livestock on a 
commission basis at the stockyard; and buying and selling livestock in 
commerce for their own account; 


3. Registered with the Secretary of Agriculture as a market 
agency and dealer to buy and sell livestock in commerce. 


II 


Respondents, during the period from December 12, 1974 through 
January 30, 1975, failed to maintain and use properly their “Custodial 
Account for Shippers’ Proceeds”, thereby endangering the faithful and 
prompt accounting therefor and payment of the portions thereof due the 
owners or consignors of livestock in that: 


A. As of December 12, 1974, respondents had outstanding checks 
drawn on their “Custodial Account for Shippers’ Proceeds” in the 
amount of $58,122.60 and had to offset said checks, cash in said bank 
account in the amount of $15,304.09, no deposits in transit, and current 
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proceeds receivable in the amount of $37,117.76, resulting in a 
deficiency of $5,700.75 in funds available to pay shippers’ proceeds; 


B. As of December 24, 1974, respondents had outstanding checks 
drawn on their “Custodial Account for Shippers’ Proceeds” in the 
amount of $26,014.70 and had to offset said checks, cash in said bank 
account in the amount of $662.18, no deposits in transit and no current 
proceeds receivable, resulting in a deficiency of $25,352.52 in funds 
available to pay shippers’ proceeds; 


C. As of January 30, 1975, respondents had outstanding checks 
drawn on their “Custodial Account for Shippers’ Proceeds” in the 
amount of $6,331.42 and had to offset said checks, an overdraft in said 
bank account in the amount of $2,069.07, no deposits in transit, and 
current proceeds receivable in the amount of $150.25, resulting in a de- 
ficiency of $8,250.24 in funds available to pay shippers’ proceeds; 


D. Such deficiencies were due to respondents’ failure to reimburse the 
“Custodial Account for Shippers’ Proceeds”, within the time prescribed 
by the regulations, for livestock purchased out of consignments in sup- 
port of the market and failure to deposit in the “Custodial Account for 
Shippers’ Proceeds”, within the time prescribed by the regulations, an 
amount equal to the proceeds receivable from sales of consigned live- 
stock. 


il 


Respondents, in connection with their operations as a market agency, 
on or about the dates and in the transactions set forth in the Complaint, 
sold livestock at the stockyard on a commission basis and in purported 
payment of the net proceeds due the consignors thereof, issued checks 
which were returned unpaid by the bank upon which they were drawn 
because respondents did not have sufficient funds on deposit in the 
account upon which such checks were drawn. 


IV 


Respondents, at the stockyard, on or about the dates and in the trans- 
actions set forth in the Complaint, sold livestock at the stockyard on a 
commission basis and failed to remit to the owners or consignors, when 
due, the net proceeds received from the sale of such livestock. 


CONCLUSIONS 


By reason of the facts stated in paragraph II herein, respondents have 
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violated sections 307 and 312(a) of the Act (7 U.S.C. 208, 213(a)) and 
section 201.42 of the regulations (9 CFR 201.42). 


By reason of the facts alleged in paragraphs III and IV herein, re- 
spondents have violated sections 304, 307 and 312(a) of the Act (7 
U.S.C. 205, 208, 213(a)) and section 201.43(a) of the regulations (9 CFR 
201.43(a)). 


Inasmuch as respondents have consented to the issuance of the order 
set forth below and complainant has recommended that such order be 
issued, the order will be issued. 


ORDER 


Respondents shall cease and desist from: 


1. Failing to maintain their “Custodial Account for Shippers’ Pro- 
ceeds” in conformity with the provisions of section 201.42 of the reg- 
ulations (9 CFR 201.42). 


2. Failing to deposit in their “Custodial Account for Shippers’ Pro- 
ceeds” within the time prescribed by section 201.42(c) of the regulations 
(9 CFR 201.42(c)) an amount equal to the proceeds receivable from the 
sale of consigned livestock; 


3. Issuing checks to consignors in payment of the net proceeds due 
from the sale of livestock sold on a commission basis without having and 
maintaining sufficient funds on deposit in the bank account upon which 
they are drawn to pay such checks; and 


4. Failing to remit to consignors, when due, the net proceeds from the 
sale of livestock sold on a commission basis. 


Respondents are suspended as registrants under the Act for a period of 
seven days, and thereafter until such time as they demonstrate that the 
deficit in their “Custodial Account for Shippers’ Proceeds” has been 
eliminated. When respondents demonstrate that the deficit in their 
“Custodial Account for Shippers’ Proceeds” has been eliminated, a 
supplemental order will be issued in this proceeding terminating this 
suspension. 


Such order shall have the same force and effect as if entered after full 
hearing and shall be effective on the sixth day after service upon re- 
spondents. 
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(No. 17,222) 


In re RICHFIELD AUCTION Co., INC. and EUGENE KING. P&S Docket No. 
5238. Decided July 14, 1976. 


Consent order — Sanction 


Respondents have consented to issuance of the order herein against them for wilfull vio- 
lations of the Act and regulations in connection with their operations as a market 
agency and dealer as set forth herein. Respondents are ordered to cease and desist 
from said violations, and the corporate respondent Richfield Austion Co. is suspended 
as a registrant under the Act for 14 days. 


AllanA. Toubman, for complainant. 
Michael R. Labrom, Richfield, UT, for respondents. 


Decision by William J. Weber, Administrative Law Judge. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921, as amended and supplemented (7 U.S.C. 181 et seq.), 
instituted by a complaint filed by the Administrator, Packers and Stock- 
yards Administration, United States Department of Agriculture, charg- 
ing that respondents have wilfully violated the Act and the regulations 
issued thereunder (9 CFR 201.1 et seq.). 


Respondents have filed an answer in which they admit the juris- 
dictional allegations of the complaint, neither admit nor deny the 
remaining allegations, waive oral hearing and further procedure under 
the rules of practice (9 CFR 202.1 et seq.), and consent to the issuance of 
a specified order containing findings of fact and conclusions based upon 
the allegations of the complaint, the order to become effective on the 
sixth day after service upon respondents. Complainant has recommend- 
ed that the order consented to by the respondent be issued. 


FINDINGS OF FACT 


1. (a) Richfield Auction Co., Inc., hereinafter referred to as the cor- 
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porate respondent, is a corporation with its principal place of business 
located at Richfield, Utah 84701. 


(b) Richfield Auction Co., Inc., is and at all times material herein 
was: 


(1) Engaged in the business of conducting and operating the 
Richfield Auction Co. stockyard, Richfield, Utah, a posted stockyard 
under the Act, hereinafter referred to as the stockyard; 


(2) Engaged in the business of buying and selling livestock on 
a commission basis at the stockyard, and buying and selling livestock in 
commerce for its own account; 


(3) Registered with the Secretary of Agriculture as a market 
agency and dealer to buy and sell livestock in commerce. 


(c) Eugene King, hereinafter referred to as a respondent, is an in- 
dividual who resides at Antimony, Utah, and whose business address is 
Richfield Auction Co., Richfield, Utah 84701, who is and at all times 
material herein was: 


(1) An officer, director and principal shareholder of the Rich- 
field Auction Co., Inc.; and 


(2) In complete charge of the operations of Richfield Auction 
Co., Inc., and does formulate, direct and control the policies, practices 
and activities of said respondent. 


2. (a) Corporate respondent's current liabilities as of March 31, 
1975, February 28, 1975, and January 31, 1975 exceeded its current 
assets. As of March 31, 1975, corporate respondent had current lia- 
bilities totaling $175,384.18 and current assets totaling $83,136.22, re- 
sulting in an excess of current liabilities over current assets of 
$92,247.96. As of February 28, 1975 corporate respondent had current 
liabilities totaling $169,327.82 and current assets totaling $76,946.74, 
resulting in an excess of current liabilities over current assets of 
$92,381.08. As of January 31, 1975, corporate respondent has current 
liabilities totaling $149,724.09 and current assets totaling $58,263.07, 
resulting in an excess of current liabilities over current assets of 
$91,461.02. 


(b) Corporate respondent’s current liabilities presently exceed its 
current assets. 


3. Respondents, during the period January 1, 1975 through March 
31, 1975, engaged in business as a market agency in commerce, notwith- 
standing the fact that during such period corporate respondent’s current 
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liabilities exceeded its current assets. 


4. Respondents, during the period from January 1, 1975 through 
March 31, 1975, used funds, received as proceeds from the sale of live- 
stock consigned to them for sale on a commission basis, for purposes of 
their own and purposes other than the payment of lawful marketing 
charges and the remittance of net proceeds to owners and consignors of 
livestock, and failed to maintain and use properly their custodial 
account for shippers’ proceeds, thereby endangering the prompt 
accounting therefor and payment of the portions thereof due the owners 
of consignors of livestock, in that: 


(a) As of March 31, 1975, respondents had outstanding checks 
drawn on their custodial account for shippers’ proceeds in the amount of 
$87,753.60 and an overdraft in said bank account in the amount of 
$18,066.22, and had to meet such obligations, deposits in transit of 
$19,845.29, and no current proceeds receivable, resulting in a deficiency 
of $85,974.53 in funds available to pay shippers’ proceeds. 


(b) As of February 28, 1975, respondents had outstanding checks 
drawn on their custodial account for shippers’ proceeds in the amount of 
$95,713.50, and an overdraft in said bank account in the amount of 
$28,938.94, and had to meet such obligations, deposits in transit of 
$13,000.00, cash on hand in the amount of $4,712.73, and current pro- 
ceeds receivable of $35,661.21, resulting in a deficiency of $71,278.50 in 
funds available to pay shippers’ proceeds. 


(c) As of January 31, 1975, respondents had outstanding checks 
drawn on their custodial account for shippers’ proceeds in the amount of 
$62,492.00, and had to meet such obligations, cash in said bank account 
in the amount of $204.65, deposits in transit of $7,297.35, cash on hand 
of $8,689.38, current proceeds receivable of $12,036.59, resulting in a 
deficiency of $34,264.03 in funds available to pay shippers’ proceeds. 


(d) Respondents have transferred funds from their custodial 
account to respondents’ general fund account when no valid debt to the 
general fund existed, as more fully described below: 


Date of Transfer Amount 
2-11-75 $12,000.00 
2-13-75 $33,000.00 
3-13-75 $13,500.00 


5. (a) Respondents, in connection with their operations as a market 
agency in commerce, on or about the dates and in the transactions set 
forth below, and at divers other times during the period January 8, 1975 
through March 31, 1975, issued checks in purported payment of the net 
proceeds resulting from the sale of livestock consigned on a commission 
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basis, which checks were returned unpaid by the bank upon which they 
were drawn because respondents did not have sufficient funds on de- 
posit in the account upon which such checks were drawn to pay checks, 
as follows: 


Date of Sale Consignor Check No. Amount 
1-8-75 Bradshaw Bros. 8644 1,933.27 
1-29-75 Harold Bradshaw 8906 5,719.88 
1-29-75 Bob Ballon 8907 4,094.86 
1-29-75 T. K. Ranch 8915 4,218.28 
2-26-75 Ellis Nielson 9212 2,392.19 
3-19-75 L. W. Gardner 9463 3,796.05 
3-19-75 Thomas Lefevre 9516 2,984.65 


(b) Respondents, in connection with the transactions set forth 
above, failed to remit to the consignor, when due, the net proceeds due 
from the sale of such livestock. 


6. Respondents, during the period from on or about March 1, 1974 
through March 31, 1975, notwithstanding that respondents had knowl- 
edge of the fact, employed Cy Manwill, Secretary-Treasurer of Richfield 
Packing Co., Inc., a packer within the meaning of the Act, as ringman 
and weighmaster. 


7. Respondents, during the period from on or about March 1, 
through March 31, 1975, permitted C. Manwill to have a financial in- 
terest in respondents’ organization, notwithstanding such person was 
Secretary-Treasurer of Richfield Packing Co., Inc., a packer within the 
meaning of the Act. 


8. (a) Respondents, on or about the dates and in the transactions set 
forth below, permitted their employees, Met Johnson, auctioneer, and C. 
Manwill, ringman and weighmaster, to purchase, for their own accounts, 
livestock which had been consigned to respondents for sale on a 
commission basis. 


No. of 
Date Head Amount 
1-15-75 6 cattle 900.24 
1-15-75 12 cattle 2,358.82 
1-22-75 lcow 215.00 
1-22-75 3 lambs 49.90 
1-22-75 4 cattle 911.14 
1-29-75 2 cattle 145.50 
1-29-75 lcow 438.00 

1-29-75 1 sheep 
25-75 7 cattle 1,141.64 
25-75 2 cattle 564.00 
2-19-75 2 cattle 262.79 

2-19-75 1 lamb 


2-26-75 5 cattle 711.75 
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No. of 
Date Head Amount 
2-26-75 3 hogs 
3-12-75 lcow 225.00 
3-12-75 12 cattle 1,167.85 
3-26-75 39 cattle 4,364.44 
3-26-75 4 sheep 
3-26-75 4 cattle 195.88 


9. Respondents, during the period from on or about February 2, 
1975 through March 12, 1975, in connection with their market agency 
operations, submitted accounts of sale to consignors of livestock which 
failed to show the true and correct names of the purchasers. 


10. Respondents, during the period from on or about January 1, 1975 
through March 31, 1975, in connection with their market agency opera- 
tions, failed to keep accounts, records and memoranda which fully and 
correctly disclosed all transactions involved in their business. Respond- 
ents during such period failed to keep a market support journal showing 
the purchase and sale of consigned livestock purchased in support of the 
market. 


CONCLUSIONS 


By reason of the facts found in findings of fact 2 and 3 herein, re- 
spondents’ financial condition does not meet the requirements of the Act 
(7 U.S.C. 204). 


By reason of the facts found in findings of fact 4 herein, respondents 
have wilfully violated sections 307 and 312(a) of the Act (7 U.S.C. 208, 
213(a)), and sections 201.42 and 201.48(a) of the regulations (9 CFR 
201.42, 201.43(a)). 


By reason of the facts found in findings of fact 5 herein, respondents 
have wilfully violated sections 307 and 312(a) of the Act (7 U.S.C. 208, 
213(a)) and section 201.43(a) of the regulations (9 CFR 201.43(b)). 


By reason of the facts found in findings of fact 6 herein, respondents 
have wilfully violated section 312(a) of the Act (7 U.S.C. 213) and sec- 
tion 201.68(a) of the regulations (9 CFR 201.68(a)). 


By reason of the facts found in findings of fact 7 herein, respondents 
have wilfully violated section 312(a) of the Act (7 U.S.C. 213) and sec- 
tion 201.68(a) of the regulations (9 CFR 201.68(a)). 


By reason of the facts found in findings of fact 8 herein, respondents 
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have wilfully violated sections 307 and 312(a) of the Act (7 U.S.C. 208, 
213(a)) and section 201.57(a) of the regulations (9 CFR 201.57(a)). 


By reason of the facts found in findings of fact 9 herein, respondents 
have wilfully violated sections 307 and 312(a) of the Act (7 U.S.C. 208, 
213(a)) and section 201.43(a) of the regulations (9 CFR 201.43(a)). 


By reason of the facts found in findings of fact 10 herein, respondents 
have wilfully violated section 401 of the Act (7 U.S.C. 221). 


Inasmuch as the respondents have consented to the issuance of the 
order set forth below, and the complainant has recommended that such 
order be issued, the order will be issued. 


ORDER 


Richfield Auction Co., Inc., its officers, directors, agents, or employees 
and Eugene King, directly or through any corporate or other device, 
shall cease and desist from: 


(a) Operating as a market agency or dealer while current liabilities ex- 
ceeded current assets; 


(b) Failing to deposit in a “Custodial Account for Shippers’ Proceeds”, 
within the time prescribed by section 201.42(c) of the regulations (9 CFR 
201.42(c)), an amount equal to the proceeds receivable from the sale of 
consigned livestock; 


(c) Failing to otherwise maintain a “Custodial Account for Shippers’ 
Proceeds” in conformity with the provisions of the section 201.42 of the 
regulations (9 CFR 201.42); 


(d) Issuing checks or drafts in payment of net proceeds resulting from 
the sale of consigned livestock without having and maintaining 
sufficient funds on deposit in the bank account upon which they are 
drawn, to pay such checks or drafts; 


(e) Permitting a packer or officer, agent or employee of a packer, to be 
employed in the market agency; 


(f) Permitting a packer or officer, agent or employee of a packer, to 
have a financial interest in the market agency; 


(g) Permitting an auctioneer or other employee of the respondents, 
engaged in the actual conduct of the auction sales, to purchase livestock 
out of consignment for their own account; 
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(h) Issuing accounts of sale which fail to show the true and correct 
names of the buyers of consigned livestock; and 


(i) Failing to keep a market support journal showing purchases made 
to support the market, and the subsequent sale of said purchases re- 
flecting the expenses involved therein. 


Respondent, Richfield Auction Co., Inc., is suspended as a registrant 
under the Act for a period of fourteen (14) days and thereafter until such 
time as it shall demonstrate that it is no longer insolvent and the deficit 
in its “Custodial Account for Shippers’ Proceeds” has been eliminated. 
When it has demonstrated that it is no longer insolvent and that the def- 
icit in its “Custodial Account for Shippers’ Proceeds” has been elimi- 
nated, a supplemental order will be issued in this proceeding 
terminating this suspension after the expiration of the fourteen (14) day 
period. 


Such order shall have the same force and effect as if entered after full 
hearing and shall be effective on the sixth day after service upon re- 
spondents. Copies hereof shall be served upon the parties. 


(No. 17,223) 
In re VERGO MEAT. P&S Docket No. 5287. Decided July 15, 1976. 


Consent order 


Respondent has consented to a cease and desist order against it for violating the Act and 
the regulations in connection with its operations as a packer as set forth herein. Re- 
spondent is ordered to cease and desist from said violations. 


James A. Brenner, for complainant. 
Kent Linebaugh, Salt Lake City, UT, for respondent. 


Decision by John A. Campbell, Administrative Law Judge. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921, as amended and supplemented (7 U.S.C. 181 et seq.), herein- 
after referred to as the Act, instituted by a complaint filed by the Ad- 
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ministrator, Packers and Stockyards Administration, United States De- 
partment of Agriculture, charging that respondent has wilfully violated 
the Act. 


Respondent has filed an answer in which he admits the jurisdictional 
allegations of the complaint, neither admits nor denies the remaining al- 
legations, waives oral hearing and further precedure under the rules of 
practice (9 CFR 202.1 et seq.), and consents to the issuance of a specified 
order containing findings of fact and conclusions based upon the allega- 
tions of the complaint, the order to become effective on the first day af- 
ter service upon respondent. Complainant has recommended that the or- 
der consented to by the respondent be issued. 


FINDINGS OF FACT 


1. (a) Vergo Meat, hereinafter referred to as the respondent, is a cor- 
poration with its principal place of business located at Lehi, Utah, and 
its principal mailing address is 530 West Third North, Lehi, Utah 
84043. 


(b) Respondent Vergo Meat at all times material herein was 
engaged in the business of buying meat in commerce and of manu- 
facturing and preparing meat and meat food products for sale or ship- 
ment in commerce. 


(c) Respondent Vergo Meat at all times material herein was a 
packer within the meaning and subject to the provisions of the Act. 


2. Respondent, on or about the dates and in the transactions set forth 
below, in connection with its operation as a packer, purchased meat and 
meat food products in commerce and failed to pay, when due, the full 
purchase price of such meat and meat food products. 


No. of Purchase 
Date Pounds Purchased From Price 

4-23-74 thru 5,421 lbs. 6 oz. A &R Meats, Salt Lake $ 3,258.18 
4-28-75 City, Utah 
1-21-75 9 lbs. 1 oz. Feller’s Town & Country 14.43 

Meat Pack, N. Salt Lake, 

Utah 
4-17-74 thru 223 Ibs. 8 oz. Hi-Grade Meats, Inc., 195.16 
7-12-74 Salt Lake City, Utah 
9-20-74 thru 12,448 lbs. E. A. Miller & Sons 5,124.04 
12-3-74 Packing Co., Inc., 

Hyrum, Utah 


8-9-74 thru 83,270 lbs. Pepper Packing Co., 58,193.42 
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No. of Purchase 
Date Pounds Purchased From ‘Byica 

8-23-74 Denver, Colorado 
10-24-74 thru 356,440 lbs. Richfield Packing Co., 92,804.82 
2-17-75 Richfield, Utah 
October 1974 4,800 lbs. Stanko Packing Co., 3,648.00 

Gering, Nebraska 
3-8-74 thru 7,288 lbs. Supreme Foods Service, 2,559.94 
4-16-74 Salt Lake City, Utah 
78-74 thru 8,010 lbs. Wells-Davies, Inc., 13,985.35 
7-15-74 Payette, Idaho 


3. Respondent, in connection with his operations as a packer, on or 
about the dates and in the transactions set forth below, purchased meat 
in commerce, and in purported payment therefor issued checks or drafts 
which were returned unpaid by the bank upon which they were drawn 
because respondent did not have sufficient funds on deposit in the ac- 
count on which such checks or drafts were drawn. 


Date of Amount of Meat Purchased 
Check Check From 
December 11, 1974 $ 19,717.93 Richfield Packing Co., 
Richfield, Utah 
December 16, 1974 13,357.86 . 
December 23, 1974 16,317.53 ei 
December 30, 1974 15,751.35 . 
January 6, 1975 17,390.42 " 
January 13,1975 7,720.17 £ 
CONCLUSIONS 


By reason of the facts set forth in Findings of Fact 2 and 3 herein, re- 
spondent has violated section 202(a) of the Act (7 U.S.C. 192 (a)). 


Inasmuch as the respondent has consented to the issuance of the order 
set forth below, and the complainant has recommended that such order 
be issued, the order will be issued. 


ORDER 


Respondent, its officers, directors, agents, employees, successors, and 
assigns, directly or through any corporate or other device, in connection 
with the respondent’s operations as a packer, shall cease and desist from: 
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(1) Issuing checks or drafts in payment for meat or meat food prod- 
ucts purchased in commerce without having and maintaining sufficient 
funds on deposit in the bank account upon which they are drawn to pay 
such checks or drafts when presented for payment; and 


(2) Failing to pay, when due, the full purchase price of meat or meat 
food products purchased in commerce. 


Such order shall have the same force and effect as if entered after full 
hearing and shall be effective on the first day after service thereof upon 
the respondent. Copies hereof shall be served upon the parties. 


(No. 17,224) 


In re LYLE MENCHHOFER. P &S Docket No. 5244. Decided July 19, 1976. 


Consent order — Sanction 


Respondent has consented to issuance of the order herein against him for wilfull violations 
of the Act and the regulations issued thereunder in connection with his operations as a 
dealer as set forth herein. Respondent is suspended as a registrant under the Act for 
21 days. 


Allan R. Kahan, for complainant. 
Respondent pro se. 


Decision by Victor W. Palmer, Administrative Law Judge. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921, as amended and supplemented (7 U.S.C. 181 et seq.), 
instituted by a complaint filed by the Administrator, Packers and Stock- 
yards Administration, United States Department of Agriculture, char- 
ging that respondent has wilfully violated the Act and the regulations 
issued thereunder (9 CFR 201.1 et segq.). 











690 PACKERS AND STOCKYARDS ACT, 1921 


Citeas35 A.D. 689 


Respondent has filed an answer in which he admits the jurisdictional 
allegations of the complaint, neither admits or denies the remaining alle- 
gations, waives oral hearing and further procedure under the Rules of 
Practice (9 CFR 202.1 et seq.), and consents to the issuance of a specified 
order containing findings of fact and conclusions based upon the alle- 
gations of the complaint, the order to become effective on the sixth day 
after service upon respondent. Complainant has recommended that the 
order consented to by the respondent be issued. 


FINDINGS OF FACT 


1. (a) Lyle Menchhofer, hereinafter referred to as the respondent, is 
an individual whose address is R.R. #5, Celina, Ohio 45822. 


(b) Respondent, at all times material herein, was: 


(1) Engaged in the business of buying and selling livestock in 
commerce for his own account; and 

(2) Registered with the Secretary of Agriculture as a dealer to 
buy and sell livestock in commerce. 


2. Respondent, in connection with his operations as a dealer, on or 
about the dates and in the transactions set forth below, purchased live- 
stock in commerce, and in purported payment therefor issued checks 
which were returned unpaid by the bank upon which they were drawn 
because respondent did not have sufficient funds on deposit in the 
account upon which such checks were drawn. 


Dateof Date of No. of 
Purchase Check Head & Amount of Purchased at 

1974 1974 Species Check orFrom 

108 10-8 46 Cattle $12,192.29 Producers Livestock 
Assn; Wapakoneta, Ohio 

10-10 10-16 26 Cattle 4,066.69 Kenton Farmers Mkting 
Corp.; Kenton, Ohio 

10-11 10-14 12 Bulls 4,717.49 Speicher & Co. 
Indpls, IN 

10-11 10-11 15 Cattle 2,712.01 Ron Egbert 
Boikins, Ohio 

10-9 10-9 17 Cattle 3,968.77 Loy’s Sale Barn 
Portland, IN 

10-22 10-24 6 Cattle 1,250.09 Ed Wendel 
Botkins, Ohio 

10-25 10-25 19 Cattle 10,233.89 Producers Mkting Assn. 
Indpls, IN 

1146 1146 33 Cattle 6,229.03 Loy’s Sale Barn 


Portland, IN 


— 


—- 
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Dateof Date of No. of 
Purchase Check Head & Amount of Purchased at 
1974 1974 Species Check or From 
11-23 11-23 20 Cattle 5,100.92 Lee Staugler 
New Weston, Ohio 
11-29 11-29 Not Avail. 5,850.18 Roger Taylor 


DeGraff, Ohio 


(b) Respondent, on or about the dates and in the transactions speci- 
fied above, purchased livestock in commerce and failed to pay, when 
due, the full amount of the purchase price for such livestock. 


3. (a) Respondent, on or about September 9, 1974 through December 
30, 1974, in the transactions listed below and at divers other times, 
while acting as a livestock purchasing agent for Alco Packing Company, 
Inc., Champlain, New York, and pursuant to an order buying arrange- 
ment whereby he was to be paid the price at which the livestock was pur- 
chased plus an agreed buying commission of 25 cents per hundred- 
weight, purchased livestock for Alco, and, in connection with such pur- 
chases, falsely and fraudulently marked up the purchase prices on the in- 
voices and billings and represented such marked-up prices as the pur- 
chase price of the livestock instead of the actual purchase prices. In 
accounting to Alco, respondent submitted such invoices and billings 
based on such false and fraudulent marked-up prices, and collected from 
Alco on the basis of the false and fraudulent prices shown on said in- 
voices and billings plus the agreed upon buying commission of 25 cents 
per hundredweight. 


Invoice Cost Figures Mark-up 
Date No. of Cost of Invoiced To Added to 
1974 Head Weight . Livestock Alco Cost 

Sept. 9 35 42395 9,569.96 10,069.96 500.00 

Sept. 9 31 35025 9,803.82 10,203.82 400.00 

Sept. 9 3 3315 745.20 764.11 18.91 

Sept. 12 17 20585 6,013.23 6,263.23 250.00 

Sept. 12 17 21120 4,877.86 5,162.86 285.00 

Sept. 16 20 23465 5,264.10 5,514.10 250.00 

Sept. 16 17 20905 6,036.68 6,286.68 250.00 

Sept. 20 29 33665 7,502.95 7,602.93 99.98 

Sept. 26 28 35245 7,694.21 8,119.21 425.00 

Sept. 26 10 11145 2,908.81 3,058.83 150.02 

Sept. 30 35 42530 9,447.44 9,797.44 350.00 

Oct. 16 40 42150 10,342.09 10,642.09 300.00 

Oct. 21 21 26165 7,030.36 7,230.36 200.00 

Oct. 21 14 16650 3,646.82 3,746.82 100.00 

Oct. 23 13 14790 3,935.64 4,010.64 75.00 


Oct. 23 22 27720 5,487.76 5,837.76 350.00 
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Invoice Cost Figures Mark-up 
Date No. of Cost of Invoiced To Added to 
1974 Head Weight Livestock Alco Cost 

Nov. 6 21 24900 3,930.53 4,430.53 500.00 

Nov. 7 19 21880 5,105.75 5,255.75 150.00 

Nov. 7 19 23120 4,026.75 4,176.75 150.00 

Nov. 13 30 37080 6,454.24 6,639.24 185.00 

Nov. 13 7 8425 2,002.96 2,077.96 75.00 

Nov. 25 28 32945 5,150.18 5,450.18 300.00 

Nov. 25 7 8385 1,809.95 1,909.95 100.00 

Dec. 4 33 40165 7,244.41 7,646.06 401.65 

Dec. 12 6 7635 1,734.40 1,809.40 75.00 

Dec. 12 29 35300 6,095.91 6,270.91 175.00 

Dec. 16 30 36660 5,728.60 6,128.60 400.00 

Dec. 16 6 7235 1,469.91 1,619.91 150.00 

Dec. 20 29 34405 6,421.52 6,765.57 344.05 

Dec. 20 6 7725 1,918.21 1,995.46 77.25 

Dec. 30 36 43270 8,276.69 8,709.39 432.70 

7,285.00 


(b) Respondent, in connection with the sales transactions described 
and listed in subparagraph (a) above, caused false and incorrect invoices, 
which he submitted to Alco, to become a part of the books and records 
of said buyer, who, as a packer, was subject to the Act. 


(c) Respondent, in connection with the sales transactions described 
and listed in subparagraph (a), made copies of the false and incorrect 
invoices which he retained as part of his accounts and records. 


4. Respondent, on or about the dates listed in the transactions listed 
in finding of fact 3(a), failed to keep accounts, records and memoranda 
which fully and correctly disclosed all transactions involved in his 
business as a dealer and as a market agency subject to the Act. 


CONCLUSIONS 


By reason of the facts found in Finding of Fact 2 herein, respondent 
has wilfully violated section 312(a) of the Act, supra, (7 U.S.C. 213(a)) 
and section 201.43(b) of the regulations (9 CFR 201.43(b)). 


By reason of the facts found in Finding of Fact 3 herein, respondent 
has wilfully violated section 312(a) of the Act, supra (7 U.S.C. 213(a)) 
and section 201.44 of the regulations (9 CFR 201.44). 


By reason of the facts found in Finding of Fact 4 herein, respondent 
has wilfully violated section 401 of the Act (7 U.S.C. 221). 
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Inasmuch as the respondent has consented to the issuance of the order 
set forth below, and the complainant has recommended that such order 
be issued, the order will be issued. 


ORDER 


Respondent shall cease and desist from: 


1. Issuing checks or drafts in payment for livestock purchased in 
commerce without having and maintaining sufficient funds, to pay such 
checks or drafts, on deposit in the bank account from which such checks 
or drafts are to be paid. 


2. Failing to pay, when due, the full purchase price of livestock pur- 
chased in commerce; 


3. Making, or causing to be made, false or incorrect invoices, billings, 
or other documents in connection with livestock transactions in 
commerce; 


4. Billing persons for whom he purchases, or to whom he sells live- 
stock, or causing such persons to be billed on the basis of price other 
than that agreed upon in the purchase or sale agreement between the 
parties; and 


5. Collecting for livestock purchased or sold by him, in commerce, or 
causing other persons to collect or pay for such livestock on the basis of 
prices other than those agreed upon in the purchase or sale agreement 
between the parties. 


Respondent is suspended as a registrant under the Act for a period of 
21 days. 


This order shall become effective on the sixth day after service thereof 
upon the respondent. Copies hereof shall be served upon the parties. 


(No. 17,225) 


In re WESTMINSTER COMMISSION SALES, INC. P&S Docket No. 5266. 
Decided July 20, 1976. 
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Consent order 


Respondent has consented to issuance of a cease and desist order against it for vio- 
lations of the Act and the regulations in connection with its operations as a market 
agency and dealer thereunder as set forth herein. Respondent is ordered to cease and 
desist from such violations. 


Thomas Walsh, for complainant. 
Natt L. Divoll, Jr., Bellows Falls, VT, for respondent. 


Decision by John G. Liebert, Administrative Law Judge. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921, as amended and supplemented (7 U.S.C. 181 et seq.), 
hereinafter referred to as the Act, instituted by a Complaint filed by the 
Administrator, Packers and Stockyards Administration, United States 
Department of Agriculture, charging that the respondent wilfully 
violated the Act and the Regulations issued thereunder (9 CFR 201.1 et 
seq.). 


Respondent has filed an answer in which it admits the jurisdictional 
allegations in the Complaint, neither admits nor denies the remaining 
allegations, waives oral hearing and further procedure under the Rules 
of Practice (9 CFR 202.1 et seq.), and consents to the issuance of a 
specified order containing findings of fact and conclusions based upon 
the allegations in the Complaint, the order to become effective on the 
sixth day after service upon respondent. Complainant has recommended 
that the order consented to by the respondent be issued. 


FINDINGS OF FACT 


1. (a) Westminster Commission Sales, Inc., herein referred to as the 
respondent, is a corporation with its principal place of business located 
at Westminster, Vermont, and its business mailing address is Route No. 
5, Westminster, Vermont 05159. 


(b) Respondent is, and at all times material herein was: 
(1) Engaged in the business of conducting and operating the 
Westminster Commission Sales, Inc. stockyard, a stockyard posted un- 
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der and subject to the provisions of the Act, hereinafter referred to as 
the stockyard; , 


(2) Engaged in the business of selling livestock on a com- 
mission basis at the stockyard; and 


(3) Registered with the Secretary of Agriculture as a market 
agency to sell and as a dealer to buy and sell livestock in commerce. 


2. Respondent, in connection with its operations as a market agency 
in commerce and during the period from July 15, 1975 through Sep- 
tember 15, 1975, failed to maintain properly its Custodial Account for 
Shippers’ Proceeds, hereinafter referred to as the custodial account, 
thereby endangering the faithful and prompt accounting therefor and 
payment of the portions thereof due the owners or consignors of 
livestock in that: 


(a) As of July 15, 1975, respondent had outstanding checks drawn 
on its custodial account in the amount of $10,890.30, and an overdraft 
of its custodial account in the amount of $752.47, and had, to offset the 
outstanding checks and overdraft, no deposits in transit, and no current 
proceeds receivable, resulting in a deficiency of $11,642.77 in funds 
available to pay shippers’ proceeds; 


(b) As of August 15, 1975, re-pondent had outstanding checks 
drawn on its custodial account in the amount of $10,209.00, and an 
overdraft of its custodial account in the amount of $612.18, and had, to 
offset the outstanding checks and overdraft, no deposits in transit, and 
no current proceeds receivable, resulting in a deficiency of $10,821.18 in 
funds available to pay shippers’ proceeds; 


(c) As of September 15, 1975, respondent had outstanding checks 
drawn on its custodial account in the amount of $5,794.76, and had, to 
offset the outstanding checks, a balance in its custodial account in the 
amount of $4,582.74, no deposits in transit, and no current proceeds 
receivable, resulting in a deficiency of $1,212.02 in funds available to 
pay shipper’s proceeds. 


These deficiencies were due, in part, to respondent’s failure to deposit 
in its custodial account, within the time prescribed by section 201.42(c) 
of the Regulations (9 CFR 201.42(c)), an amount equal to the proceeds 
receivable from sales of consigned livestock. 


3. (a) Respondent, in connection with its operations as a market agen- 
cy in commerce and on or about the dates and in the transactions set 
forth in paragraph III(a) of the Complaint, issued checks in purported 
payment of the net proceeds due from the sale of consigned livestock 
which were returned unpaid by the bank because the respondent did not 
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have and maintain sufficient funds on deposit in the custodial account 
from which such checks were to be paid. 


(b) Respondent, on or about the dates and in the transactions 
specified in paragraph III(a) of the Complaint, sold livestock on a com- 
mission basis at the stockyard and failed to remit to the owners or con- 
signors, when due, the net proceeds derived from the sale of their 
livestock. 


4. Respondent has demonstrated that its custodial account is now in 
proper balance. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact No. 2, respondent 
has wilfully violated sections 304, 307, and 312(a) of the Act (7 U.S.C. 
205, 208, 213(a)), and section 201.42 of the Regulations (9 CFR 201.42). 


By reason of the facts set forth in Finding of Fact No. 3, respondent 
has wilfully violated sections 304, 307, and 312(a) of the Act (7 U.S.C. 
205, 208, 213(a)), and section 201.43(a) of the Regulations (9 CFR 
201.43(a)). 


Inasmuch as respondent has demonstrated that its custodial account is 
in proper balance and has consented to the issuance of the order set forth 
below, and the complainant has recommended that such order be issued, 
the order will be issued. 


ORDER 


Respondent, its officers, directors, agents, and employees, directly or 
indirectly through any corporate or other device, shall cease and desist 
from: 


1. Failing to deposit in its Custodial Account for Shippers’ Proceeds, 
within the time prescribed by section 201.42(c) of the Regulations (9 
CFR 201.42(c)), an amount equal to the proceeds receivable from sales of 
consigned livestock; 


2. Failing to otherwise maintain its Custodial Account for Shippers’ 
Proceeds in conformity with the provisions of section 201.42 of the 
Regulations (9 CFR 201.42); 
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3. Issuing checks or drafts in payment of the net proceeds due from 
the sale of consigned livestock without having and maintaining suf- 
ficient funds, to pay such checks or drafts, on deposit in the bank ac- 
count from which such checks or drafts are to be paid; and 


4. Failing to remit to the owners or consignors, when due, the net 
proceeds derived from the sale of their livestock. 


Respondent is suspended as a registrant under the Act for a period of 
seven days. 


This order shall have the same force and effect as if entered after full 
hearing and shall be effective on the sixth day after service upon re- 
spondent. 


Copies hereof shall be served upon the parties. 


(No. 17,226) 


In re OTHELLO CHRISTENSEN. P&S Docket No. 5233. Decided May 17, 
1976. 


Checks — insufficient funds — Failure to pay promptly and in full — Sanction 


Where respondent in his operations as a dealer and market agency under the Act, 
wilfully violated the Act and the regulations thereunder in the issuance of insufficient 
funds checks in purported payment for livestock purchased in commerce as found 
herein, respondent is suspended as a registrant under the Act for 7 days. 


Allan R. Kahan, for complainant. 


Respondent pro se. 


Decision by William J. Weber, Administrative Law Judge. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stockyards 
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Act, 1921, as amended and supplemented (7 U.S.C. 181 et seq.) hereinaf- 
ter called the Act. It was instituted by a Complaint filed by the Ad- 
ministrator, Packers and Stockyards Administration, United States 
Department of Agriculture. The complaint alleges that the respondent 
has wilfully violated sections 307 and 312(a) of the Act (7 U.S.C. 208, 
213(a)) and sections 201.43(b) of the regulations (9 CFR 201.43(b)). 


Copies of the Complaint and the Rules of Practice governing 
proceedings under the Act were served upon respondent by the Hearing 
Clerk by certified mail. Respondent was informed in the letter of service 
that an answer should be filed in accordance with the Rules of Practice, 
and that failure to answer denying the allegations in the complaint and 
requesting an oral hearing would constitute admission of such 
allegations and waiver of such hearing. 


Respondent has failed to file an answer within the time prescribed in 
the Rules of Practice, and the material facts alleged in the complaint, 
which are admitted by respondents failure to file an answer, are adopted 
and set forth herein as the findings of fact. This decision and order, 
therefore, is issued pursuant to section 202.9(c) of the Rules of Practice 
(9 CFR 202.9(c)). 


FINDINGS OF FACT 


1. (a) Othello Christensen, hereinafter referred to as the respondent, 
is an individual whose address is Route 2, Box 257, Shelley, Idaho 
83274. 


(b) Respondent is, and at all times material herein was: 


(1) Engaged in the business of buying and selling livestock in 
commerce for his own account; and 


(2) Registered with the Secretary of Agriculture as a dealer to 
buy and sell livestock in commerce and as a market agency to buy 
livestock on commission in commerce. 


2. (a) Respondent, in connection with his operations as a dealer, on or 
about the dates and in the transactions set forth below, purchased 
livestock in commerce, and in purported payment therefor issued checks 
which were returned unpaid by the bank upon which they were drawn 
because respondent did not have sufficient funds on deposit in the ac- 
count upon which such checks were drawn. 
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Date of No. of Head Amount 
Check and Species Purchased At of Check 
5/24/75 89 cattle & Blackfoot Livestock $12,622.51 

calves Commission Co. 
6/20/75 33 cattle & Blackfoot Livestock 5,513.24 
calves Commission Co. 


(b) Respondent, in connection with his operations as a dealer and 
in the transactions set forth in paragraph (a) above, purchased livestock 
in commerce and failed to pay, when due, the full purchase price of such 
livestock. 


CONCLUSIONS 


By reason of the facts found in Finding of Fact No. 2, respondent has 
wilfully violated section 307 and 312(a) of the Act (7 U.S.C. 208, 213(a)) 
and section 201.43(b) of the regulations (9 CFR 201.43(b)). 


ORDER 


Respondent, individually or through any corporate or other device, 
shall cease and desist from: 


1. Issuing checks or drafts in payment for livestock purchased in com- 
merce without having and maintaining sufficient funds, to pay such 
checks or drafts, on deposit in the bank accounts upon which such checks 
or drafts are to be paid; and 


2. Failing to pay, when due, the full purchase price of livestock pur- 
chased in commerce. 


Respondent is suspended as a registrant under the Act for a period of 
seven (7) days. 


This Order shall become effective on the sixth day after the decision 
and order becomes final.* Copies hereof shall be served upon the parties. 


Pursuant to the amended Rules of Practice governing proceedings un- 
der the Packers and Stockyards Act, this decision and order becomes 
final without further proceedings 35 days after service hereof UNLESS 
appealed to the Secretary of Agriculture by a party hereto within 30 
days after service, as provided in sections 202.16 and 202.18 of the 
Rules of Practice as amended (9 CFR 202.16, 202.18). 


*The Decision and Order became final June 25, 1976 — Ed. 
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(No. 17,227) 


In re GEORGE O. DURFLINGER, JR. P&S Docket No. 5253. Decided June 
10, 1976. 


Bonding requirements — failure to comply with 


Where respondent, in his operations as a dealer under the Act and the regulations issued 
thereunder, violated the Act and regulations in failing to comply with the bonding 
requirements thereof, respondent is ordered to cease and desist from said violation. 


Allan A. Toubman, for complainant. 
Respondent pro se. 


Decision by John A. Campbell, Administrative Law Judge. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921, as amended and supplemented (7 U.S.C. 181 et seq.), insti- 
tuted by a complaint filed by the Administrator, Packers and Stockyards 
Administration, United States Department of Agriculture, charging 
that respondent has wilfully violated section 312(a) of the Act (7 U.S.C. 
213(a)), and sections 201.29 and 201.30 of the regulations (9 CFR 
201.29, 201.30). 


Copies of the Complaint and the Rules of Practice governing pro- 
ceedings under the Act were served upon respondent by the Hearing 
Clerk by certified mail. Respondent was informed in the letter of service 
that an answer should be filed in accordance with the Rules of Practice 
and that failure to answer denying the allegations in the complaint and 
requesting an oral hearing would constitute admission of such allega- 
tions and waiver of such hearing. 


Respondent has failed to file an answer within the time prescribed in 
the Rules of Practice, and the material facts alleged in the complaint, 
which are admitted by respondent’s failure to file an answer, are adopt- 
ed and set forth herein as the findings of fact. This decision and order, 
therefore, is issued pursuant to section 202.9(c) of the Rules of Practice 
(9 CFR 202.9(c)). 
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FINDINGS OF FACT 


1. (a) George O. Durflinger, Jr., hereinafter referred to as the re- 
spondent, is an individual whose address is Route #1, Batavia, Iowa 
52533. 


(b) Respondent at all times material herein was: 


(1) Engaged in the business of buying and selling livestock in 
commerce for his own account; and 


(2) Registered with the Secretary of Agriculture as a dealer to 
buy and sell livestock in commerce. 


2. The surety bond which respondent maintained to secure the per- 
formance of his livestock obligations under the Act was terminated on 
July 2, 1975. Respondent was notified by certified mail on or about June 
7, 1975, that if he continued his livestock operations without bond 
coverage or its equivalent, as required under the Act and the regu- 
lations, he would be in violation of section 312(a) of the Act and sections 
201.29 and 201.30 of the regulations promulgated thereunder. Notwith- 
standing such notice, respondent has engaged in the business of a dealer, 
buying and selling livestock in commerce for his own account, without 
filing and maintaining a reasonable bond or its equivalent, as required 
under the Act and the regulations. 


CONCLUSIONS 


By reason of the facts alleged in paragraph II, respondent has wilfully 
violated section 312(a) of the Act (7 U.S.C. 213(a)), and sections 201.29 
and 201.30 of the Regulations (9 CFR 201.29, 201.30). 


ORDER 


Respondent shall cease and desist from engaging in any business in 
commerce in any capacity for which bonding is required under the 
Packers and Stockyards Act and the regulations promulgated under the 
Act without filing and maintaining a reasonable bond or its equivalent, 
as required by the Act and the regulations. 


Such order shall become effective on the sixth day after the decision 
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and order becomes final. * Copies hereof shall be served upon the parties. 


Pursuant to the amended Rules of Practice governing proceedings un- 
der the Packers and Stockyards Act, this decision and order become final 
without further proceedings 35 days after service hereof UNLESS ap- 
pealed to the Secretary of Agriculture by a party hereto within 30 days 
after service, as provided in sections 202.16 and 202.18 of the Rules of 
Practice as amended (9 CFR 202.16, 202.18). 


(No. 17,228) 


In re GEORGE M. GOETHALS. P&S Docket No. 5181. Decided June 28, 
1976 


Consent order 


Respondent has consented to issuance of a cease and desist order against him for violating 
the Act and the regulations in failing to comply with the bonding requirements 
thereof. Respondent is ordered to cease and desist from said violation. 


Thomas J. Walsh, for complainant. 
Albert Taylor, Port Huron, MI, for respondent. 


Decision by William J. Weber, Administrative Law Judge. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921, as amended and supplemented (7 U.S.C. 181 et seq.), 
hereinafter referred to as the Act, instituted by a Complaint filed by the 
Administrator, Packers and Stockyards Administration, United States 
Department of Agriculture, charging that the respondent wilfully 
violated the Act and the Regulations issued thereunder (9 CFR 201.1 et 
seq.). Respondent has filed an amended answer in which he admits the 
jurisdictional allegations in the Complaint, neither admits nor denies 
the remaining allegations, waives oral hearing and further procedure un- 
der the Rules of Practice (9 CFR 202.1 et seq.), and consents to the 


*The Decision and Order became final July 17, 1976.—Ed. 
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issuance of a specified order containing findings of fact and conclusions 
based upon the allegations in the Complaint, the order to become ef- 
fective on the sixth day after service upon respondent. 


Complainant has recommended that the order consented to by the 
respondent be issued. Respondent is now employed by the Allendale 
Beef Co., Allendale, Michigan, to buy livestock for purposes of 
slaughter. Allendale Beef Co. is a packer within the meaning of that 
term as defined in the Act and subject to its provisions. Respondent is 
now registered with the Secretary of Agriculture as a dealer to purchase 
livestock for slaughter only. Accordingly, complainant has also recom- 
mended that the respondent not be suspended as a registrant under the 
Act. 


FINDINGS OF FACT 


1. (a) George M. Goethals, hereinafter referred to as the respondent, 
is an individual whose address is 6686 Big Hand Road, St. Clair, 
Michigan. 


(b) Respondent, at all times material herein, was: 


(1) Engaged in the business of buying livestock in commerce on 
a commission basis; and 


(2) Registered with the Secretary of Agriculture as a dealer to 
buy and sell livestock in commerce. 


2. The surety bond which respondent maintained to secure the per- 
formance of his obligations under the Act and the Regulations was ter- 
minated on November 6, 1966. Respondent was notified by certified let- 
ter dated March 25, 1975, delivered to him on March 27, 1975, that if he 
engaged in livestock operations in commerce without adequate bond 
coverage as required under the Act and the Regulations, he would be in 
violation of section 312(a) of the Act and sections 201.29 and 201.30 of 
the Regulations promulgated thereunder. Notwithstanding this notice, 
respondent continued to engage in the business of a market agency, 
buying livestock in commerce on a commission basis, without filing and 
maintaining a reasonable bond or its equivalent as required under the 
Act and the Regulations. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact No. 2, respondent 
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has wilfully violated section 312(a) of the Act (7 U.S.C. 213(a)), and sec- 
tions 201.29 and 201.30 of the Regulations (9 CFR 201.29, 201.30). 


Inasmuch as the respondent has consented to the issuance of the order 
set forth below and the complainant has recommended that such order 
be issued, the order will be issued. 


ORDER 


Respondent shall cease and desist from engaging in business in com- 
merce in any capacity for which bonding is required under the Act and 
the Regulations without filing and maintaining a reasonable bond or its 
equivalent as required under the Act and the Regulations. 


This order shall have the same force and effect as if entered after full 
hearing and shall be effective on the sixth day after service upon re- 
spondent. 


Copies hereof shall be served upon the parties. 


(No. 17,229) 


In re KARNES CITY LIVESTOCK COMPANY, INC. P&S Docket No. 5020. 
Decided June 28, 1976. 


Consent order 


Respondent has consented to a cease and desist order against it for violations of the Act 
and the regulations in connection with its operations as a market agency and dealer as 
set forth herein. Respondent is ordered to cease and desist from said violations. 


John E. Ford, for complainant. 
Robert L. Busselman, Kennedy, TX, for respondent. 


Decision by John G. Liebert, Administrative Law Judge. 


PRELIMINARY STATEMENT 
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This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921, as amended and supplemented (7 U.S.C. 181 et seq.), in- 
stituted by a complaint filed by the Administrator, Packers and 
Stockyards Administration, United States Department of Agriculture, 
charging that respondent has wilfully violted the Act and the 
regulations issued thereunder (9 CFR 201.1 et seq. ). 


An officer of respondent has filed an amended answer in which 
respondent admits the jurisdictional allegations of the complaint, 
neither admits nor denies the remaining allegations, waives oral hearing 
and further procedure under the rules of practice (9 CFR 202.1 et seq.), 
and consents to the issuance of a specified order containing findings of 
fact and conclusions based upon the allegations of the complaint, the or- 
der to become effective on the sixth day after service upon respondent. 
Complainant has recommended that the order consented to by the 
respondent be issued. 


FINDINGS OF FACT 


1. (a) Karnes City Livestock Company, Inc. herein referred to as the 
respondent, is a corporation with its principal place of business located 
at Highway 80, Karnes City, Texas. 


(b) Respondent is, and at all times material herein was: 


(1) Engaged in the business of conducting and operating the 
Karnes City Livestock Company, Inc., a stockyard posted under and sub- 
ject to the provisions of the Act, herein referred to as the stockyard; 


(2) Engaged in the business of selling livestock on a com- 
mission basis at the stockyard; and 


(3) Registered with the Secretary of Agriculture as a market 
agency selling livestock on a commission basis, in commerce. 


2. Central Texas Cattle Co., Inc., La Vernia, Texas, herein referred to 
as Central Texas, is, and at all times material herein was, registered as a 
market agency buying on commission and as a dealer in commerce. 


3. Freddie Killen, Gonzales, Texas, herein referred to as Killen, is an 
individual who, at all times material herein, was engaged in the business 
of buying livestock on a commission basis, in commerce, for Central 
Texas. Killen was to be paid $1.00 per head buying commission for his 
services. 


4. Respondent, on or about the dates and in the transactions described 
below, during the period of January 31, 1973 through March 28, 1973, 
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at the request of Killen and pursuant to an agreement, arrangement or 
understanding with him, made false and incorrect entries on scale 
tickets, purchase invoices and billings showing marked-up prices as the 
purchase prices of livestock purchased by Killen for Central Texas at 
respondent's stockyard instead of the actual purchase prices. Copies of 
said scale tickets, purchase invoices and billings were made a part of the 
accounts and records of respondent. Respondent submitted such false 
and incorrect scale tickets, purchase invoices and billings to Central 
Texas which made them a part of its accounts and records and collected 
from Central Texas on the basis of such marked-up prices. Respondent 
remitted the difference between the actual purchase prices and the 
marked-up prices to Killen who also collected from his principal the 
agreed-upon buying commission. 


Marked-up Difference 
Date of No. of Actual Price Between 
Purchase Head Purchase Billed to Actualand 
(1973) Purchased Price Principal Marked-up Price 
Jan. 31 1 $139.93 $186.93 $47.00 
Jan. 31 1 116.99 156.09 39.10 
Feb. 14 1 146.41 180.26 33.85 
Feb. 14 1 180.90 198.00 17.10 
Feb. 14 1 144.15 189.76 45.61 
Feb. 14 1 151.50 179.95 28.45 
March 14 1 223.13 262.96 39.83 
March 28 ul 143.50 190.12 46.62 


5. Respondent, on or about the dates and in the transactions described 
below, during the period of January 31, 1973 through March 14, 1973, 
at the request of Killen and pursuant to an agreement, arrangement or 
understanding with him, made false and incorrect scale tickets on which 
the original purchase weights were changed. Such false weights were 
used on purchase invoices and billings as the purchase weights of the 
livestock purchased by Killen for Central Texas at respondent’s stock- 
yard instead of the actual purchase weights. Copies of said false scale 
tickets, purchase invoices and billings were made a part of the accounts 
and records of respondent. Respondent submitted said false documents 
to Central Texas which made them a part of its accounts and records and 
collected from Central Texas on the basis of prices computed on such 
false and incorrect weights. 


Difference 
Date of No. of Actual Between 
Purchase Head Purchase Marked-up Actualand 
(1973) Purchased Weight Weight Marked-up Wt. 
Jan. 31 1 290 310 20 
Jan. 31 1 245 265 20 
Feb. 14 1 265 285 20 
Feb. 14 1 335 330 (-)5 
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Marked-up Difference 
Date of No. of Actual - Price Between 
Purchase Head Purchase Billed to Actualand 
(1973) Purchased Price Principal Marked-up Price 
Feb. 14 1 310 320 10 
Feb. 14 1 300 305 5 
March 14 1 375 380 5 
CONCLUSIONS 


By reason of the facts set forth in finding of fact 4 herein, respondent 
has wilfully violated sections 307, 312(a) and 401 of the Act (7 U.S.C. 
208, 213(a), 221). 


By reason of the facts set forth in finding of fact 5 herein, respondent 
has wilfully violated sections 307, 312(a) and 401 of the Act (7 U.S.C. 
208, 213(a), 221) and sections 201.46 and 201.49 of the regulations 9 
CFR 201.46, 201.49). 


Inasmuch as the respondent has consented to the issuance of the order 
set forth below, and the complainant has recommended that such order 
be issued, the order will be issued. 


ORDER 


Respondent, its officers, directors, agents and employees, directly or 
through any corporate or other device, shall cease and desist from: 


(1) making, or causing to be made, false or incorrect invoices, billings, 
scale tickets, or other documents in connection with livestock trans- 
actions in commerce; 


(2) billing persons for whom livestock is purchased, or to whom live- 
stock is sold, in commerce, or causing such persons to be billed, on the 
basis of prices or weights other than those agreed upon in the purchase 
or sales agreement between the parties; 


(8) collecting for livestock purchased or sold, in commerce, or causing 
other persons to collect or pay for such livestock on the basis of prices or 
weights other than those agreed upon in the purchase or sale agreement 
between the parties; 


(4) entering into or participating in any arrangements, agreements or 
schemes to deceive persons selling or purchasing livestock, in commerce, 
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or aiding and abetting other persons in deceiving sellers or purchasers of 
livestock, in commerce; and 


(5) making, or causing to be made false or incorrect invoices, billings, 
scale tickets, or other documents a part of the accounts and records of 
any person subject to the Act. 


Respondent shall prepare and keep accounts, records and memoranda 
which fully and correctly disclose all transactions involved in respond- 
ent’s business as a dealer and market agency subject to the Act, includ- 
ing scale tickets, invoices and billings which disclose fully and correctly 
all information relating to the purchase of livestock. 


This order shall become effective on the sixth day after service thereof 
upon the respondent. Copies hereof shall be served upon the parties. 


(No. 17,230) 


In re STOCKGROWERS COMMISSION CO. and GENE LARSEN. P&S Docket 
No. 5097. Decided June 28, 1976. 


Consent order — Sanction 


Respondents have consented to issuance of the order herein against them for wilfully vio- 
lating the Act and the regulations in failing to comply with the bonding requirements 
thereunder. Respondent Gene Larsen is ordered to cease and desist from said vio- 
lation, and respondent Stockgrowers Commission Co. is suspended as a registrant un- 
der the Act until it is in full compliance with the bonding requirements therof. 


Stephen E. Hart, for complainant. 
Respondents pra se. 


Decision by William J. Weber, Administrative Law Judge. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921, as amended and supplemented (7 U.S.C. 181 et seq.). herein- 
after referred to as the Act, instituted by a Complaint filed on February 
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3, 1975, by the Administrator, Packers and Stockyards Administration, 
United States Department of Agriculture, charging that respondent 
Stockgrowers Commission Company has wilfully violated the Act and 
the regulations issued thereunder (9 CFR 201.1 et seq.). 


On February 21, March 26 and May 13, 1975, respondent Stock- 
growers Commission Company filed replies, the latter two of which were 
Answers, denying the allegations of the Complaint. 


On April 9 and November 17, 1975, complainant was granted leave to 
amend the Complaint. An Amended Complaint including Gene Larsen 
as an additional respondent and charging that he has wilfully violated 
the Act and the regulations issued thereunder (9 CFR 201.1 et seq.) was 
filed on December 5, 1975, by the Administrator, Packers and Stock- 
yards Administration, United States Department of Agriculture. 


In response to the Amended Complaint, respondent Stockgrowers 
Commission Company has filed an Amended Answer and respondent 
Gene Larsen has filed an Answer. They admit the jurisdictional allega- 
tions of the Amended Complaint, neither admit nor deny the remaining 
allegations, waive oral hearing and further procedure under the Rules of 
Practice (9 CFR 202.1 et seq.), and consent to the issuance of a specified 
Order containing findings of fact and conclusions based upon the allega- 
tions of the Amended Complaint, the Order to become effective on the 
sixth day after service upon respondents. Complainant has recomended 
that the Order consented to by the respondents be issued. 


FINDINGS OF FACT 


1. (a) Stockgrowers Commission Company, hereinafter referred to as 
the corporate respondent, is a corporation with its principal place of bus- 
iness located at Twin Falls, Idaho. 


(b) The corporate respondent, under the direction, control and 
management of Gene Larsen, hereinafter referred to as the individual 
respondent, is and at all times material herein was: 


(1) Engaged in the business of conducting and operating the 
Stockgrowers Commission Company stockyard, Twin Falls, Idaho, a 
posted stockyard under the Act, hereinafter referred to as the stockyard; 


(2) Engaged in the business of selling livestock on a commis- 
sion basis at the stockyard; and 


(3) Registered with the Secretary of Agriculture as a market 
agency selling livestock in commerce. 
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(c) The individual respondent, whose address is P.O. Box 736, 
Twin Falls, Idaho 83301, was president, manager, and majority stock- 
holder of the corporate respondent and did at all times material herein 
formulate, direct and control the policies, practices and acts of said cor- 
porate respondent, including the acts and practices referred to herein, 
and at all times material herein was registered with the Secretary of 
Agriculture as a dealer to buy and sell livestock in commerce. 


2. The surety bond which corporate respondent maintained to se- 
cure the performance of its livestock obligations under the Act was 
terminated on October 27, 1974. Corporate respondent was notified 
by certified mail on or about October 21, 1974, that if it continued 
its livestock operations without bond coverage or its equivalent as 
required under the Act and the regulations, it would be in violation 
of section 312(a) of the Act and sections 201.29 and 201.30 of the 
regulations promulgated thereunder. Notwithstanding such notice, 
corporate respondent, under the direction, control and management 
of the individual respondent, has engaged in the business of a 
market agency selling livestock in commerce on a commission basis, 
without filing and maintaining a reasonable bond or its equivalent, 
as required under the Act and the regulations, in that on or about 
December 1, 1974, corporate respondent, under the direction, con- 
trol and management of the individual respondent, sold at the 
stockyard, while acting as a market agency selling livestock in 
commerce on a commission basis, 40 head of horses. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2 herein, respond- 
ents have wilfully violated section 312(a) of the Act (7 U.S.C. 213(a)), 
and sections 201.29 and 201.30 of the regulations (9 CFR 201.29, 
201.30). 


Inasmuch as respondents have consented to the issuance of the Order 
set forth below and complainant has recommended that such Order be is- 
sued, the Order will be issued. 


ORDER 


Respondent Stockgrowers Commission Company, its officers, direc- 
tors, agents, employees, successors and assigns, directly or through any 
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corporate or other device, in connection with respondent Stockgrowers 
Commission Company’s operations under the Act, shall cease and desist 
from engaging in business in commerce in any capacity for which bond- 
ing is required under the Act and the regulations without filing and 
maintaining a reasonable bond or its equivalent, as required under the 
Act and the regulations. 


Respondent Gene Larsen, as an individual, or as officer, director, a- 
gent or employee of Stockgrowers Commission Company, directly or 
through any corporate or other device, in connection with his operations 
under the Act, shall cease and desist from engaging in commerce in any 
capacity for which bonding is required under the Act and the regulations 
without filing and maintaining a reasonable bond or its equivalent, as re- 
quired under the Act and the regulations. 


Respondent Stockgrowers Commission Company is suspended as a 
registrant under the Act until it complies fully with the bonding re- 
quirements under the Act and the regulations. When respondent Stock- 
growers Commission Company has complied with such requirements, a 
supplemental order will be issued in this proceeding terminating this 
suspension. 


Such Order shall have the same force and effect as if entered after full 
hearing and shall be effective on the sixth day after service upon the re- 
spondents. 


Copies hereof shall be served upon the parties. 


(No. 17,231) 


In re RAYMOND DONALDSON. P&S Docket No. 5210. Decided June 29, 
1976. 


Consent order — Sanction 


Respondent has consented to issuance of the order herein against him for violating the Act 
and the regulations in connection with his operations as a dealer thereunder as set 
forth herein. Respondent is suspended as a registrant under the Act for 15 days. 


Allan A. Toubman, for complainant. 
John F. Gibson, Sr., Dermott, AR, for respondent. 
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Decision by William J. Weber, Administrative Law Judge. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921, as amended and supplemented (7 U.S.C. 181 et seq. ), institut- 
ed by a complaint filed by the Administrator, Packers and Stockyards 
Administration, United States Department of Agriculture, charging 
that respondent has wilfully violated the Act and the regulations issued 
thereunder (9 CFR 201.1 et seq. ). 


On December 17, 1975, respondent filed an answer requesting an oral 
hearing. Subsequently, on May 14, 1976 respondent filed an answer in 
which he admits the jurisdictional allegations of the complaint, neither 
admits nor denies the remaining allegations, waives oral hearing and 
further procedure under the rules of practice (9 CFR 202.1 et seq.), and 
consents to the issuance of a specified order containing findings of fact 
and conclusions based upon the allegations of the complaint, the order to 
become effective on the sixth day after service upon respondent. Com- 
plainant has recommended that the order consented to by the respond- 
ent be issued. 


FINDINGS OF FACT 


1. (a) Raymond Donaldson, hereinafter referred to as the respondent, 
is an individual whose address is P.O. Box 659, Monticello, Arkansas; 


(b) Respondent is, and at all times material herein was: 


(1) Engaged in the business of buying and selling livestock in 
commerce for his own account; and 


(2) Registered with the Secretary of Agriculture as a dealer to 
buy and sell livestock in commerce. 


2. Respondent, in connection with his operations as a dealer, on or 
about the dates and in the transactions set forth below, purchased live- 
stock, in commerce, and in purported payment therefor, issued checks 
and drafts which were returned unpaid by the bank upon which they 
were drawn because respondent did not have sufficient funds on deposit 
in the account upon which such checks and drafts were drawn. 
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Date of No. Head Date of Amount of 
Purchase Purchased Purchased at Check Check 
or draft or draft 

10-11-74 23 Patton Livestock, Inc. 10-11-74 $3,199.99 
10-25-74 9 Patton Livestock, Inc. 10-25-74 812.57 
14-75 16 Marshall L.S. Comm. Co. 1-10-75 1,855.34 
1-11-75 48 Marshall L.S. Comm. Co. 1-14-75 5,328.58 
1-25-75 36 Marshall L.S. Comm. Co. 1-29-75 2,416.83 
2-8-75 15 Marshall L.S. Comm. Co. 2-10-75 2,485.57 


3. Respondent, in connection with his operations as a dealer, on or a- 
bout the dates and in the transactions set forth in paragraph 2 herein, 
purchased livestock, in commerce, and failed to pay, when due, the full 
purchase price for such livestock. 


4. Respondent, in connection with his operations as a dealer, on or 
about the dates and in the transactions set forth below, knowingly con- 
cealed his identity as owner of consigned livestock by consigning said 
livestock in various names. 


Nameof No. Gross NetCk. Crk. Endorsement 

Date Consignor Head Amt. Exp. Amt. No. Ist 2nd 

1-18-75 Calvin E. 3 $334.00 $23.11 $310.89 6222 Baker Donaldson 
Baker, Jr. 

1-18-75 Haymon 3 405.00 23.61 381.39 6219 Crear Donaldson 
Crear 

1-18-75 John W. 2 280.00 16.49 263.51 6218 Capote Donaldson 
Capote 

1-18-75 Oscar O. 3 385.00 24.36 360.64 6220 Mayer Donaldson 
Mayer 

1-18-75 Horace 6 415.37 26.97 388.40 6245 Merriweather Donaldson 
Merriweather 

CONCLUSIONS OF LAW 


By reason of the facts alleged in paragraphs II and III herein, respond- 
ent has wilfully violated section 312(a) of the Act (7 U.S.C. 213) and sec- 
tion 201.43(b) of the regulations (9 CFR 21.43(b)). 


By reason of the facts alleged in paragraph IV herein, respondent has 
wilfully violated section 312(a) of the Act (7 U.S.C. 213). 


Inasmuch as the respondent has consented to the issuance of the order 
set forth below, and the complainant has recommended that such order 
be issued, the order will be issued. 


ORDER 
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Respondent shall Cease and Desist from: 


1. Issuing checks and drafts in payment for livestock purchased in 
commerce without having and maintaining sufficient funds on deposit 
in the bank account upon which they are drawn to pay such checks and 
drafts; 


2. Failing to pay, when due, as provided in section 201.43(b) of the 
regulations (9 CFR 201.43) promulgated under the Packers and Stock- 
yards Act (7 U.S.C. 181 et seq.), the full purchase price of livestock pur- 
chased in commerce; and 


3. Using an assumed, fictitious or otherwise false or incorrect name 
tending to conceal his true identity, when consigning or selling livestock 
in commerce. 


Respondent's registration is suspended for a period of fifteen (15) 
days. 


This order shall become effective on the sixth day after service thereof 
upon the respondent. Copies of the order will be served upon the parties. 
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J. R. FRENI COMPANY INC, v. ALKI MICHAELES, INC., d/b/a CALIFORNIA 
FRUIT Co. PACA Docket No. 2-3682. Decided July 1, 1976. 


Deduction — unauthorized and unjustified — Failure to pay — Reparation 


Where respondent accepted the produce in issue and failed to pay therefor as found herein, 
respondent is liable to complainant for the full purchase price thereof in the amount 
of $2,441.25 for which reparation is awarded. 


Counterclaim — Burden of proof — failure to sustain — Dismissal 


Where respondent failed to sustain its burden of proof in relation to its claims, the counter- 
claim is dismissed. 


Andrew Y. Stanton, Presiding Officer. 
Frank Charles, Everett, MA, for complainant. 
Michael J. Michaels, Worcester, MA, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 
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DECISION AND ORDER 


° 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks a reparation award 
against respondent in the amount of $2,441.25, in connection with ship- 
ments of various types of produce in interstate commerce. 


A copy of the report of investigation prepared by the Department was 
served upon each of the parties. A copy of the formal complaint was 
served upon respondent. Respondent filed an answer thereto denying 
liability to complainant. 


Since the amount claimed as damages does not exceed $3000, the 
shortened procedure provided in section 47.20 of the Rules of Practice (7 
CFR 47.20) is applicable. Pursuant to such procedure, complainant filed 
an opening statement, respondent filed an answering statement, and 
complainant filed a statement in reply. Respondent also filed a brief. 


FINDINGS OF FACT 


1. Complainant, J.R. Freni Company, Inc., is a corporation whose 
address is 34 Market Street, Everett, Massachusetts. 


2. Respondent Alki Michaeles, Inc., d/b/a California Fruit Co., is a 
corporation whose address is 107 Central Street, Southbridge, Massa- 
chusetts. At the time of the transactions involved herein, respondent 
was licensed under the Act. 


3. During the period from June, 1974 through September 1974 in the 
course of interstate commerce, complainant, by oral contract, sold to re- 
spondent various lots of fruit for a total invoice price of $2,441.25. The 
commodities were subsequently shipped to respondent, who accepted 
them in compliance with the terms of the contract. 


4. On October 11, 1974, respondent sent complainant a check for 
$380.25 to settle their account. This sum was computed by respondent 
first deducting, without complainant’s consent, a sum of money alleged- 
ly owed by complainant in connection with certain deliveries of bananas 
from August 16, 1973 through June 13, 1974. 


5. On October 31, 1974, complainant forwarded respondent’s check to 
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the Fruit and Vegetable Division in Washington, D.C. At no time has the 
check been cashed or accepted by complainant. 


6. The formal complaint was filed on February 12, 1975, within nine 
months after the cause of action accrued. An informal counterclaim was 
filed by respondent in December 1974, which was within nine months 
after accrual of certain of the alleged causes of action. 


CONCLUSIONS 


The essential facts regarding the transactions upon which the com- 
plaint is based do not appear to be in serious dispute. In its answer, re- 
spondent admits that, during the period from June 1974 to September 
1974, it purchased goods from complainant, as alleged in the complaint. 
The basis of the dispute in this matter, as asserted by Mr. Alki 
Michaeles, President of respondent company, in his December 5, 1974 
letter to Mr. Harry G. Apostoleris, was that there were previous trans- 
actions between complainant and respondent out of which arose an 
indebtedness to respondent of some $2,037. Therefore, the decisive 
question is respondent’s right to setoff, in its counterclaim, the sum 
allegedly owed by complainant. 


Section 6(a) of the Act (7 U.S.C. 499f(a)) authorizes the filing of a com- 
plaint with the Secretary of Agriculture within nine months after the 
cause of action accrues. Since this is a basic jurisdictional requirement 
under the Act, the Secretary cannot entertain or decide the merits of a 
complaint filed in excess of that time. Sanders and Drake v. Gardner 
Bros., 31 A.D. 128 (1972). A counterclaim must also conform to this 
principle, unless it arises out of the same transaction or occurence as the 
timely filed complaint. Sanders and Drake v. Gardner Bros., supra; 
Hybel’s Produce v. Pre-Pared Foods, 26 A.D. 91 (1967). 


In its counterclaim, respondent contends that, pursuant to oral con- 
tract, it sold and delivered numerous shipments of bananas to com- 
plainant from August 15, 1973 to June 13, 1974, for which it did not 
receive the contract price. Since these tranaactions differ from those 
which are the subject of the complaint, it must be proved that the 
counterclaim was filed within nine months after accrual of the cause of 
action. The informal counterclaim was filed in December 1974. Thus, 
sales of bananas which are alleged to have occurred earlier than nine 
months previously (prior to March 1974) may not be considered. This 
leaves a total of $794, the sum of the May 1974 and June 1974 
transactions, at issue in the counterclaim. 


MAURE SOLT 721 
Citeas35 A.D. 721 


Respondent argues that Sam Freni, the person with whom it made the 
disputed banana sales contracts, was, at that time, clothed with 
apparent authority to act for complainant. It further argues that com- 
plainant ratified the contracts by subsequently making partial 
payments. These claims are denied by complainant. Respondent offers 
no supportive evidence other than affidavits by its employees and an 
itemized list of checks allegedly received from complainant. 


The burden is on respondent to prove its counterclaim by a pre- 
ponderance of the evidence. Leo Young, Inc. v. J. Schlanger & Sons, 16 
A.D. 716 (1957). In order to do so, respondent must offer more than 
mere allegations. Leo Young, Inc. v. J. Schlanger & Sons, supra. We con- 
clude that on the basis of the existing evidence, respondent has not met 
its burden of proof. Accordingly, the counterclaim must be dismissed. 


The failure of respondent to pay complainant the amount of $2,441.25 
is a violation of section 2 of the Act. Reparation should be awarded to 
complainant in that amount with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall pay to 
complainant, as reparation, $2,441.25, with interest thereon at the rate 
of 8% per annum from October 1, 1974, until paid. 


The counterlciam is dismissed. 


Copies of this order shall be served upon the parties. 


(No. 17,233) 


In re MAURE SOLT, VERA M. SOLT and DONALD C. SOLT, Co-partners, 
d/b/a MAURE SOLT COMPANY. PACA Docket No. 2-3952. Decided 
July 1, 1976. 


Agreed purchase prices — failure to pay and failure to remit after collecting — 
Bankruptcy proceeding — not a bar to administrative proceeding — Request for 
hearing — untimely and purposeless — Sanction 
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Where respondents wilfully, flagrantly and repeatedly violated the Act in failing to pay 
and in failing to remit net payments after collecting as found herein, respondents’ 
license as a registrant under the Act is revoked. 


Dorothea A. Baker, Administrative Law Judge. 
Lowell Stanley, for complainant. 
LeRoy W. Gudgeon, Chicago, IL, for respondents. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), in which an 
initial Decision and Order revoking respondent’s license was filed by 
Administrative Law Judge Dorothea A. Baker on April 2, 1976, after 
respondent failed to file an answer to the complaint. Donald C. Solt, one 
of the partners of the respondent partnership, filed an appeal to the 
Judicial Officer on May 20, 1976. Final administrative authority to de- 
cide the Department's cases subject to the Administrative Procedure Act 
has been delegated to the Judicial Officer (87 F.R. 28475; 38 F.R. 
10795). ! 


The appeal states that Donald C. Solt was unaware of this proceeding 
before it “had advanced too far” to present a defense “to the factual 
matters alleged in the complaint or in mitigation of the charges.” He 
also contends in the appeal that the Act is unconstitutional insofar as it 
prohibits for a specified period the employment by a licensee of a person 
who was responsibly connected with a licensee whose license is revoked. 


In a supplemental statement filed June 29, 1976, by Donald C. Solt, 
pursuant to opportunity afforded by the Judicial Officer, Mr. Solt states 
that he “has no independent recollection at this time of receiving a copy 
of the complaint on or about October 20, 1975, but does not deny it was 
most likely given to him by an employee of DeOro Produce about that 


1. The office of Judicial Officer is a career position established pursuant to the Act of 
April 4, 1940 (7 U.S.C. 450c-450g), and Reorganization Plan No. 2 of 1953 (5 U.S.C. 1970 
ed., Appendix, p. 550). The Department's first Judicial Officer held the office from 1942 to 
1972. The present Judicial Officer was appointed in January 1971, having been involved 
with the Department’s regulatory programs since 1949 (including 3 years’ trial litigation; 
10 years’ appellate litigation relating to appeals from the decisions of the prior Judicial Of- 
ficer; and 8 years as administrator of the Packers and Stockyards Act regulatory program. 
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date.”* Mr. Solt states that he consulted with his legal counsel at that 
approximate time, and was advised that in view of his personal 
voluntary bankruptcy proceeding in the United States District Court, 
there was no need for him to take any action with respect to the present 
administrative complaint. 


However, it is settled that bankruptcy proceedings are no defense or 
bar to an administrative disciplinary proceeding under the Perishable 
Agricultural Commodities Act. In re King Midas Packing Co., 34 Agri- 
culture Decisions 1879, 1885-1892 (1975); In re George Steinberg & Son, 
32 Agriculture Decisions 236, 255-259 (1973), affirmed sub nom. George 
Steinberg & Son, Inc. v. Butz, 491 F.2d 988 (C.A. 2), certiorari denied, 
419 U.S. 830; In re Marvin Tragash Co., 33 Agriculture Decisions 1884, 
1899-1914 (1974), affirmed sub nom. Marvin Tragash Co. v. United 
States Dept. of Agri., 524 F.2d 1255 (C.A. 5). 


There is no basis at this late date for reopening the proceeding to per- 
mit Mr. Solt to present a defense to the factual matters alleged in the 
complaint or in mitigation of the charges. 


But even if Mr. Solt’s request for a hearing had not come much too 
late, his statement filed at my request indicating the matters which he 
would present at a hearing demonstrates that a hearing would serve no 
useful purpose in this case. In view of the respondent's violations, I 
would revoke the rspondent’s license irrespective of the matters on 
which Mr. Solt would rely. Specifically, Mr. Solt would rely on the fact 
that his firm was unable to pay for produce because of the bankruptcy of 
another firm, which owed the respondent in excess of $130,000.00. 
However, it has repeatedly been held that inability to promptly pay for 
produce because of financial difficulties is no defense to a violation of 
the Act and does not negate wilfulness. As stated in In re Southwest 
Produce, Inc., 34 Agriculture Decisions 160, 167-168 (1975), affirmed 
sub nom. Southwest Produce, Inc. v. Butz, 524 F.2d 977 (C.A. 5): 


In view of the respondent’s many violations occurring over an extended period of 
time, the violations were clearly wilful (see In re James J. Miller, 33 Agriculture 
Decisions, 53, 83-87 (1974), affirmed sub nom, Miller v. Butz [498] F.2d [1088] (C.A. 
5), decided August 8, 1974; In re American Fruit Purveyors, Inc., 30 Agriculture 
Decisions 1542, 1588-1589 (1971)). The respondent’s inability to pay for produce 
promptly because of financial difficulties does not, of course, negate wilfulness. As 
stated in In re George Steinberg & Son, 32 Agriculture Decisions 236, 267-268 
(1973), affirmed, 491 F.2d 988 (C.A. 2), certiorari denied, No. 73-1681, 43 L.W. 
(Sup. Ct.) 3208: 


2. A copy of the complaint addressed to Mr. Solt in care of DeOro Produce was accepted by 
Deborah Monione of that firm on October 20, 1975, while Mr. Solt was employed by the 
firm. 
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In view of the explicit and unequivocal statutory requirement for paying for per- 
ishable agricultural commodities purchased, the inability to pay for such 
commodities because of insolvency should not be regarded as evidence of lack of 
wilfulness. See In re Cloud and Hatton Brokerage, 18 Agriculture Decisions 545, 
549 (1959), revoking respondent’s license for “wilful, repeated and flagrant vio- 
lations” nothwithstanding the fact that the failure to pay for produce resulted from 
the respondent’s bankruptcy. See, also, In re DeVita Fruit Co., 31 Agriculture 
Decisions 304 (1972), appeal pending sub nom. Quinn v. Butz (No. 72-1396, 
C.A.D.C.), in which the Judicial Officer held that the expectation of a possible loan 
from the Small Business Administration would not diminish the flagrancy of the 
firm’s failure to pay. 


Here there was no evidence of a sudden calamity which caused the respondent’s 
inability to pay for the produce; but even a sudden calamity, e.g., a fire, occurring 
after produce is purchased, resulting in the inability to pay for produce, would not 
negate a violation of § 2 of the Act and would not be evidence of lack of wilfulness. 
The Act calls for payment — not excuses. If excuses were relevant, it would entail 
investigation of such matters as whether the violator had adequate insurance to 
cover a catastrophe, whether he should have anticipated a loss and had adequate 
reserve funds, etc.; but such matters are irrelevant either as to a finding that a per- 
son violated the Act or as to wilfulness. 


With respect to Donald C. Solt’s contention that the Act is un- 
constitutional insofar as it prohibits for a specified period the employ- 
ment of a person responsibly connected with a firm whose registration 
has been revoked under the Act, that issue is not appropriate for con- 
sideration in the present proceeding. But, in any event, it is settled that 
the Act is constitutional in this respect. George Steinberg & Son, Inc. v. 
Butz, 491 F.2d 988, 994 (C.A. 2), certiorari denied, 419 U.S. 830. See, 
also, Quinn v. Butz, 510 F.2d 743 (C.A.D.C.). 


In the circumstances of this case, the initial Decision and Order should 
be adopted as the final Decision and Order. 


ADMINISTRATIVE LAW JUDGE'S INITIAL DECISION 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding* under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq. ), hereinafter 
referred to as the “Act”, instituted by a complaint filed on October 3, 
1975, by the Director, Fruit and Vegetable Division, Agricultural 
Marketing Service, United States Department of Agriculture. It is 
alleged in the complaint that during the period February 1974, through 
December 1974, respondent purchased and accepted in interstate 
commece 29 lots of fruits and vegetables, all being perishable agri- 


* Assigned to this Administrative Law Judge on March 29, 1976. 
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cultural commodities, but failed to make full payment promptly of the 
agreed purchase price to the nine sellers thereof in the total amount of 
$97,320.02. It is alleged that respondent, acting as a broker, negotiated 
the sale of a shipment of grapes at an agreed purchase price, collected 
the agreed purchase price, but failed to remit the net payment of 
$1,360.80 for this shipment to the seller. 


A copy of the complaint was served upon respondent on November 7, 
1975, which complaint has not been answered. The time for filing an 
answer having run, and upon the motion of the complainant for the 
issuance of a Default Order , the following Decision and Order is issued 
without further investigation or hearing, pursuant to section 47.30(c) of 
the Rules of Practice (7 CFR 47.30(c)). 


FINDINGS OF FACT 


1. Respondent, Maure Solt Company, is a partnership comprised of 
Maure Solt, Vera M. Solt, and Donald C. Solt, whose last known mailing 
address is 131 West View Street, Fall Brook, California 92028. 


2. Pursuant to licensing provisions of the Act, license number 730489 
was issued to respondent on October 30, 1972. This license was renewed 
annually, and was next subject to renewal on October 30, 1975. 
However, this license was suspended automatically on April 1, 1975, 
pursuant to the provisions of section 7 of the Act (7 U.S.C. 449g), when 
respondent failed to satisfy a reparation award issued February 24, 
1975, in PACA Docket number 2-3613. 


3. As set forth more fully in paragraph 3 of the Complaint, during the 
period February 1974, through December 1974, respondent purchased 
and accepted, in interstate commerce, 29 lots of fruits and vegetables, 
all being perishable agricultural commodities, but failed to make full 
payment promptly of the agreed purchase prices to the nine sellers. The 
total amount due and unpaid to these sellers is $97,320.02. 


4. As set forth more fully in paragraph 4 of the Complaint, on or 
about October 4, 1974, respondent, acting as the broker, with authority 
from the seller to negotiate a contract of purchase and sale of fruit, a 
perishable agricultural commodity, and to invoice the buyer for the 
agreed purchase price of such sale; collect from the buyer the agreed 
purchase price of such fruit; and remit the sum so collected to the seller; 
negotiated the purchase and the sale of the shipment of grapes at an in- 
voice value of $1,428.84, collected the agreed purchase price, but failed 
to remit the payment less earned brokerage for a net of $1360.80 col- 
lected for this shipment and due the seller. 
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5. As set forth more fully in paragraph 5 of the Complaint, eight of 
the creditors listed in the Complaint filed formal reparation complaint 
against the respondent. The Judicial Officer, as a result of these formal 
complaints, issued reparation awards totaling $78,436.42. These awards 
have not been satisfied. 


CONCLUSION 


Respondent's failure to make full payment promptly with respect to 
the transactions set forth in the Findings of Fact numbers 3, and 4, 
above, constitute wilful, repeated, and flagrant violations of Section 2 of 
the Act (7 U.S.C. 499b), for which the order below is issued. 


ORDER 


Respondent’s license is revoked. 


This Order shall become effective on the 30th day after filing with the 
Hearing Clerk. 


Copies hereof shall be served upon the parties. 


(No. 17,234) 


HEGEL BRANCH and JAMES BENNETT v. MISSION SHIPPERS, INC. PACA 
Docket No. 2-3377. Decided July 2, 1976. 


Contract—modification of—Burden of proof sustained by respondent—Evi- 
dence—of damage by adverse weather—Dismissal 


Where respondent sustained its burden of proof as to modification of the contract, and 
where complainants failed to sustain their burden of proof that respondent had 
breached its contractual duty, the complainant is dismissed. 


David Christenson, Presiding Officer. 
T. B. Waite, Jr., Mission, TX, for complainants. 
Robert H. Kern, III, McAllen, TX, for respondent. 
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Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainants seek reparation against re- 
spondent in the amount of $34,763.88 in connection with a transaction 
involving the sale to respondent of the grapefruit and oranges in com- 
plainants’ groves, in contemplation of the subsequent movement of the 
fruit in interstate commerce. 


A copy of the Department’s report of investigation was served upon 
the parties. A copy of the formal complaint was served upon respondent, 
which filed an answer thereto, denying liability to complainants and re- 
questing an oral hearing. 


An oral hearing was held at Edinburg, Texas, on January 15 and 16, 
1974. Complainants were represented at the hearing by counsel and pre- 
sented the oral testimony of one witness. Respondent also was rep- 
resented at the hearing by counsel and presented the oral testimony of 
seven witnesses. A brief and a claim for fees and expenses were timely 
filed by each of the parties. 


FINDINGS OF FACT 


1. Complainant Hegel Branch is an individual whose address is 702 
Palm Street, Duncan, Oklahoma. Complainant James F. Bennett is an 
individual whose address is The Bennett Building, 1020 Main Street, 
Duncan, Oklahoma. 


2. Respondent, Mission Shippers, Inc., is a corporation whose address 
is P. O. Drawer 471, Mission, Texas. At the time of the transaction in- 
volved herein, respondent was licensed under the Act. 


3. On November 13, 1972, in contemplation of movement in inter- 
state commerce, complainants sold to respondent the Ruby Red grape- 
fruit and Early oranges then on the trees in complainants’ Texas groves, 
in the Rio Grande Valley, at an agreed price of $62.50 per ton for the 
grapefruit and $35.00 per ton for the oranges. It was agreed that har- 
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vesting of the fruit by ring picking would commence on or about De- 
cember 15, 1972, and that respondent would thereafter complete the 
harvesting process by “cleaning the trees.” While a specific date was 
specified for beginning the ring picking process, no specific date was 
specified for beginning or completing the “cleaning the trees” process. 


4. The agreement set forth above was reflected in a written contract 
signed by Hegel Branch (for himself and as agent for James F. Bennett) 
on behalf of complainants, and by Joe Powell (as agent for Mission Ship- 
pers, Inc.) on behalf of respondent. 


5. Respondent, acting under the terms of the foregoing contract, be- 
gan ring picking complainants’ groves on or about December 15, 1972, 
and continued until approximately the end of January 1973, at which 
time ring picking was completed. Respondent then paid complainants 
the contract prices for the fruit thus harvested, in accordance with the 
agreement set forth in Finding of Fact No. 3. From the end of January 
1973 until the first of April 1973, no harvesting was done by respondent 
in complainants’ groves. 


6. On or about April 4, 1973, complainant Branch was informed, in 
the course of a telephone call with respondent’s president, James Walsh, 
that there was a problem with the fruit then remaining in the groves. As 
a result of this call, Branch arrived in the Rio Grande Valley on April 7, 
1973, and made an inspection tour of complainants’ groves on that date, 
accompanied by Pedro Barrera, complainants’ foreman and grove care 
man, and by Joe Powell and Gus Davis, both of whom were buyers for 
respondent. This inspection revealed that much of the fruit had de- 
teriorated due to adverse weather conditions and rust mite infestation 
and was of a lesser quality than sold on November 13, 1972. In the 
course of this tour Davis made a map of the groves, indicating thereon 
the location of the fruit which could be marketed under the Federal 
Marketing Order (to which the region was then subject) as fresh fruit, 
and that which would have to go for processing into juice. 


7. Upon the completion of the tour, this still being April 7, the group 
(Branch, Barrera, Powell and Davis) repaired to the office of James 
Walsh, respondent’s president. In the discussion that ensued, it was 
agreed between Branch (representing complainants) and Walsh (rep- 
resenting respondent) that in view of the circumstances all citrus to be 
picked and processed into juice would be paid for by respondent at 
$32.00 per ton, with respondent paying all the expenses of harvesting 
the juice fruit as well as the cost of transporting it to the juice plant. As 
to the fresh fruit, it was agreed that respondent would pick several 
loads, to determine the representative quantity Of No. 1’s, No. 2’s and 
culls then remaining in the groves, with the contract price to be adjusted 
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according to respondent’s findings. It was agreed that Walsh was to 
telephone the results to Branch upon completion of these sample runs, 
and a price would be agreed upon. 


8. On April 9, 1973, Walsh wrote to Branch (who had returned to Ok- 
lahoma), and after referring to the meeting on April 7, 1973, stated that 
‘For the record, I want to put in writing what we decided so that down 
the line, there will be no misunderstanding.” Walsh in his letter then 
outlined his understanding of the agreement reached on April 7, which 
is substantially set forth herein in Finding of Fact No. 7. Walsh con- 
cluded his letter by saying, “I want to proceed as stated in this letter but 
would request that you confirm in writing if these are the same pro- 
cedures we agreed on, and instruct me to proceed accordingly.” This let- 
ter was received by Branch, who neither returned the letter nor con- 
firmed the contents, as had been requested by Walsh. 


9. On April 10, 1973, Branch telephoned his foreman, Barrera, and 
asked whether respondent had begun cleaning the trees on April 9, as re- 
spondent had promised in the April 7 meeting. Berrara informed Branch 
that respondent had begun picking the fruit on April 9 and that re- 
spondent was out picking on that day - April 10 -as well. 


10. On April 11, 1973, Walsh telephoned Branch, reported the results 
of the “runs” that had been made on the sample loads, and offered 
Branch $45.00 per ton for the fresh fruit. Branch was agreeable, and 
subsequent to this conversation respondent harvested the remainder of 
complainants’ fruit, in part as fresh fruit and in part as juice fruit. At 
the time of this conversation on April 11, no mention was made of re- 
spondent’s letter of April 9 by either Branch or Walsh. 


11. On or about May 22, 1973, Branch returned to the Rio Grande 
Valley, where he picked up several checks from respondent representing 
payment for the fruit on a “clean the trees” basis and computed on the 
basis of $32.00 per ton for the juice fruit and $45.00 per ton for the 
fresh fruit. 


12. An informal complaint was filed on August 14, 1973, which was 
within 9 months after the alleged cause of action herein accrued. 


CONCLUSION 


There is no dispute concerning the terms of the contract of November 
13, 1972, nor respondent’s performance thereunder through the latter 
part of January 1973. The initial issue is raised by respondent’s allega- 
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tion, which is denied by complainants, that the contract was modified on 
April 7, 1973, in the manner set forth herein in Finding of Fact 7. 


At the oral hearing Branch, testifying for complainants, denied that 
he ever agreed to any modification of the contract of November 13, 
1972. James Walsh, respondent’s president, testified at the oral hearing 
that such a modification was agreed upon in the April 7, 1973, meeting 
between him and Branch. Barrera, Powell, and Davis, who were also 
present at the meeting on April 7, gave testimony at the hearing in sup- 
port of respondent's version of the events taking place at the meeting. 


Additional testimony was given at the hearing by Mike Frost, a ship- 
per in the Rio Grande Valley, and by Blaine Holcomb, a grower in the 
Valley, who testified that it was common practice, and a custom of the 
trade, to renegotiate the contracts in the Rio Grande Valley, when ad- 
verse weather conditions had caused the fruit under contract to deterio- 
rate during the “sizing up” period. In this connection, testimony at the 
hearing brought out the facts that after the fruit is ring picked - i.e., 
fruit is picked of a size that will not slip through a premeasured ring - a 
period of some two months is allowed for “sizing up”, or for the smaller 
fruit to mature and grow to a larger size. The trees are then “cleaned” by 
picking off all the fruit remaining on the trees. During this 2-month in- 
terval, if adverse weather prevails, the fruit is likely to deteriorate. In 
such event, according to witnesses Frost and Holcomb, the original con- 
tract is usually renegotiated or modified. Despite the fact that com- 
plainants knew, by virtue of respondent’s pleading, that custom of the 
trade was being advanced by respondent as a part of its defense, com- 
plainants offered no evidence or testimony to rebut that offered by re- 
spondent in this area. 


Complainants have argued that while there was evidence concerning 
the adverse weather conditions prevalent in the Rio Grande Valley dur- 
ing the winter of 1972-73, no evidence was given as to the damage 
caused by such weather. Branch, testifying for complainants, seemed to 
agree that there was inclement weather in the Rio Grande Valley during 
this period, but stated that only the citrus stems and not the fruit was af- 
fected. Respondent's witnesses, on the other hand, testified that the ad- 
verse weather did have a detrimental affect on the fruit and caused it to 
decline both as to quality and condition. On the whole, we are inclined to 
the view that the evidence does establish that damage was done by the 
weather, and it is so concluded. 


Respondent, as the party alleging a modification of the contract of No- 
vember 13, 1972, has the burden of proving such allegation by a prepon- 
derance of the evidence. We conclude that respondent has sustained that 
burden. In reaching this conclusion, we have considered not only the oral 
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testimony given by the witnesses at the oral hearing, but also the fact 
that Branch was fully aware, after receiving Walsh’s letter of April 9, 
that respondent considered that the meeting of April 7 had resulted in a 
modification of the contract between the parties. In that letter Walsh 
had requested Branch to confirm this understanding. Branch, however, 
did nothing. He neither confirmed the contents of the letter nor dissent- 
ed to its terms. Under the circumstances, the silence of Branch and his 
failure to act at this time lend strong support to respondent’s position 
herein. 


Complainants contend, however, that an oral modification of the writ- 
ten contract of November 13, 1972, would be barred by the statute of 
frauds. We are cited to Sections 2.201 and 2.209 of the Uniform Com- 
mercial Code, which was adopted by Texas, effective July 1, 1966. 


Section 2.201(1) of the Code provides, in general, that a contract for 
the sale of goods for the price of $500 or more is not enforceable unless 
there is a writing sufficient to indicate that a contract of sale has been 
made between the parties and is signed by the party to be charged, or his 
agent. Section 2.209(e) of the Code provides, in brief, that the “statute of 
fraud section of this Article [Section 2.201(1)] must be satisfied if the 
contract as modified is within its provisions.” 


In matters involving the statute of frauds under the Perishable Agri- 
cultural Commodities Act, the Department has long followed the guide- 
lines laid down in Joseph Rothenberg v. A. Rothstein & Sons, 183 F.2d 
524 (3rd Cir. 1950), 9 A.D. 1272. In that case the court made it clear 
that a federal district court hearing a case on appeal from the Secretary 
under the Act does not sit as another court of the state and is not gov- 
erned by the rule of Erie R. Co. v. Tompkins, 304 U.S. 64 (1938). Such 
a case is rather “to be determined under the same rules of substantive 
and procedural law as were involved in the Secretary’s proceedings.” 
(Rothenberg, supra). By the same token, Rothenberg also makes it clear 
that where the Act or regulations of the Secretary do not provide a solu- 
tion to a problem of the validity of a contract, then state law is ap- 
plicable. In the Rothenberg case the Court of Appeals, recognizing that 
Pennsylvania law was applicable, determined that since the statute of 
frauds of Pennsylvania was procedural rather than substantive it would 
not be applicable in a reparation proceeding. The court reasoned that 
“the federal act intends to grant a new remedy which is not dependent 
upon but is in addition to such other remedies as may be available to the 
parties at common law or by the statutes of any state”, and that where 
the statute of frauds of a particular state only precluded enforcement of 
an oral contract as a remedy, but left it otherwise valid, though unen- 
forceable, such a procedural statute would have not effect upon a pro- 
ceeding before the Secretary of a subsequent appeal therefrom. 
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We feel that the substantive-procedural distinction as drawn in Roth- 
enberg is valid and should remain applicable in reparation proceedings 
before the Secretary. There has always been a reluctance to apply the 
statute of frauds in reparation decisions, due to the simple fact that oral 
contracts are extremely common in the fruit and vegetable industry. 
Sales are commonly made interstate by phone, and where a broker is in- 
volved and issues a written confirmation, it is frequently not clear whose 
agent he was in the transaction. These factors combine to create situa- 
tions where the application of the statute would work a fraud rather 
than prevent one. While the Secretary could by regulation provide that 
state statutes of frauds would not be applicable in reparation proceed- 
ings, he has not in fact done so. However, in the absence of such reg- 
ulation we feel warranted in holding that in future cases the burden of 
showing that a particular statute of frauds is a part of the substantive 
law of a state in the sense that it renders an agreement null and void as a 
contract and not merely unenforceable should be upon the party claim- 
ing the benefit of the statute. 


In the present case there is no choice of law problem and it is clear that 
we are dealing with a contract which should, in the absence of federal 
law or regulation touching the point at issue, be interpreted under Texas 
law. We therefore look to the Texas courts to determine their construc- 
tion of the statute of frauds. The complainant failed to point out any 
decision of a Texas court holding the Texas statute of frauds to be sub- 
stantive rather than procedural. However the question clearly seems to 
be answered in Paine v. Moore, 464 SW. 2nd 477 (Tex. Civ. App. 1971), 
wherein the court stated in relevant part: 


“Our Statute of Frauds has long been held not to render a contract invalid or illegal 
but rather...established a rule of evidence...[M]atters of evidence are procedural 
in nature...” 


On the basis of the foregoing, we conclude that the statute of frauds is 
inapplicable to this proceeding and is therefore no bar to respondent’s 
claim of an oral modification of an original written contract. 


Complainants rely heavily on Moffitt et al v. Hieby, 229S.W.2d 1005 
(Tex. Sup. 1950), which held that (1) title to the fruit on the trees passed 
to the buyer as of the date of the written contract; and (2) the alleged 
oral modification of the contract in that case was invalid for want of 
consideration. 


We do not believe that Moffitt is controlling in this case. Assuming, 
arguendo, in the matter of title, that such had passed at the time the 
written contract was signed, we are not convinced that this circum- 
stance would have acted as a bar to any subsequent modification of the 
contract, if the parties had desired such modification. As to the necessity 
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for consideration in modifying a contract, referred to in Moffitt, such 
necessity was abolished by Section 2.209(1) of the Uniform Commercial 
Code. 


Complainants also have alleged, and respondent has denied, that re- 
spondent failed to pick all the fruit in complainants’ groves while clean- 
ing the trees. The evidence given at the hearing was in conflict on this 
issue and complainants, as the moving party, have the burden of proving 
their allegation by a preponderance of the evidence. On the basis of the 
evidence before us, we are of the opinion the complainants have failed to 
sustain that burden, and it is so concluded. 


Upon a review of the full record, we find no breach of contractual duty 
or violation of section 2 of the Act established against respondent by 
complainants. Accordingly, we conclude that the complaint should be 
dismissed. 


Respondent, as the prevailing party herein, has requested an award of 
reparation against complainants for fees and expenses, as authorized 
under section 7(a) of the Act (7 U.S.C. 499g(a)). Such request, however, 
must be denied. Neither complainant is licensed, nor shown to be subject 
to business, under the Act. The Secretary, therefore, is without jurisdic- 
tion to issue an order of reparation against complainants, or either of 
them. See Jebavy-Sorenson Orchard Company v. Lynn Foods Corpora- 
tion, 32 A.D. 529(1973). 


ORDER 


The complaint is dismissed. 


Copies hereof shall be served upon the parties. 


(No. 17,235) 


J. C. WATSON COMPANY v. NEELS WHOLESALE PRODUCE COMPANY. 
PACA Docket No. 2-3687. Decided July 2, 1976. 


Rejection without reasonable cause — Damages — absence of — Dismissal 
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Where complainant suffered no damages as a result of respondent’s breach by rejection 
without reasonable cause, as found herein, the complaint is dismissed. 


James V. Wright, Presiding Officer. 
Complainant prose. 
J. Anthony Farmer, Knoxville, TN, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks an award of reparation 
against respondent in the amount of $3,150.50 in connection with a 
transaction in interstate commerce involving a quantity of onions. 


A copy of the report of investigation prepared by the Department was 
served upon the parties. A copy of the formal complaint was served upon 
respondent, who filed an answer thereto denying liability to com- 
plainant. 


Although the amount claimed as damages herein exceeds $3,000, oral 
hearing was waived by the parties. Accordingly, the shortened proce- 
dure set forth in the Rules of Practice, 7 CFR 47.20, is applicable. Pur- 
suant to this procedure, complainant filed an opening statement, re- 
spondent filed an answering statement, and complainant filed a state- 
ment in reply. Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant, J.C. Watson Company, is a corporation whose ad- 
dress is P.O. Box 278, Parma, Idaho. 


2. Respondent is an individual, Robert A. Neel, doing business as 
Neel’s Wholesale Produce Company, whose address is 2226 Forest Ave- 
nue, Knoxville, Tennessee. At the time of the transaction involved here- 
in, respondent was licensed under the Act. 


3. On February 21, 1974, in contemplation of movement of inter- 
state commerce, complainant loaded 730 50-pound sacks of onions onto 
a truck, Tennessee license #071-649, and billed the load out of Parma, 
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Idaho, with the expectation that the load would be sold later. 


4. The truckload of onions had been officially inspected at shipping 
point, Parma, Idaho, on February 21, 1974, and had been certified as be- 
ing U.S. No. 1 grade, 3-inch minimum, with 1% decay. 


5. On February 25, 1974, 300 sacks of the onions contained in this 
load were sold to respondent by a broker, John C. Taylor Company, Inc., 
Winston-Salem, North Carolina. In the memorandum issued by the brok- 
er on the date of sale, the terms of the sale were shown as 300 sacks of 
U.S. No. 1 Jumbo Yellow Onions at $6.25 per sack, delivered Knoxville, 
Tennessee. 


6. The truckload of onions involved herein arrived at respondent’s 
place of business on the morning of February 27, 1974, and was ex- 
amined by respondent at that time. Subsequent to his examination, re- 
spondent telephoned the broker and, after stating that the onions were 
showing freeze damage, refused to accept the product. The broker asked 
respondent to secure a Federal inspection of the load. Respondent point- 
ed out that there was no resident Federal inspector in Knoxville, and 
that getting an inspector from another city would require the truck to 
remain in Knoxville another day. The driver of the truck was unwilling 
to wait, and the load was then diverted by complainant to Paramount 
Tomato and Produce Co., Birmingham, Alabama, on February 27, 1974. 


7. This shipment arrived at Birmingham, Alabama, on February 27, 
1974, where it was Federally inspected at 3:30 p.m. on that date, upon 
the application of Paramount. The inspection, for condition only, was 
limited to the product and lading in the three stacks nearest the rear 
doors, and to the two upper layers in the remainder of the load. The re- 
sults of the inspection, in relevant part, are as follows: 


Condition of equipment: Temperature controls not in operation. Vents closed. 
Products inspected: Sweet Spanish onions. . . Applicant’s count 730 sacks. 
Condition of load: Stacked in trailer at above location. 

Temperature of product: Near rear doors - Top 48 °F. Bottom 42 °F. 
Condition: Generally firm and dry. Less than 1% decay. 


8. Complainant, at 5:18 p.m. on February 27, 1974, sent a telegram 
to respondent, the relevant parts of which appear below: 


YOU ARE HEREBY PUT ON NOTICE THAT YOUR REJECTION IS NOT AC- 
CEPTED ON THE 300 BAGS OF U.S. NO. 1 JUMBO ONIONS BECAUSE OF 
YOUR FAILURE TO OBTAIN USDA INSPECTION. ONIONS ARE BEING SOLD 
TO MINIMIZE LOSS AND YOU WILL BE HELD RESPONSIBLE FOR LOSS. 
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Respondent made the following reply by wire to complainant on 
March 1 at 8:53 a.m.: 


TRUCK LEFT BEFORE FEDERAL INSPECTION COULD BE OBTAINED. WE 
ACCEPT NO RESPONSIBILITY FOR LOSS. 


9. Paramount Tomato and Produce Co., under date of May 15, 1974, 
rendered an accounting to complainant on the onions involved herein, as 
follows: 


Received 2/28/74 730 sx. Jumbo Yellow Onions. Consigned. 
Sold 445 - Average $3.00 = $1,335.00 
Sold 230 - Average $2.00 = 460.00 
Total $1,795.00 
Dumped 55 [sacks] 
50¢ Handling 365.00 
Inspection Fee 18.00 
Total $1,412.00 


10. An informal complaint was filed on June 10, 1974, which was 
within nine months after the alleged cause of action herein arose. 


CONCLUSIONS 


The first issue has to do with the quantity of onions purchased from 
complainant by respondent, through the broker, on February 25, 1974. 
Complainant alleges that respondent purchased 300 50-pound sacks, 
while respondent avers that he bought 100 50-pound sacks, with the op- 
tion to purchase 200 additional sacks after arrival of the truck at Knox- 
ville. 


The brokers memorandum of sale issued in connection with this trans- 
action, which respondent does not deny receiving, shows the sale of 300 
sacks of onions by complainant to respondent. In the course of the De- 
partment’s investigation of this matter, the broker personally stated to 
the investigator that this was a sale to respondent of 300 sacks of po- 
tatoes, with no question of an option being discussed. (Report of Investi- 
gation, Exhibit No. 7, page 2). Furthermore, while complainant in its 
wire of February 27 to respondent (Finding of Fact No. 8) specifically 
states that “your rejection is not accepted on the 300 bags of U.S. No. 1 
Jumbo onions”, respondent in his reply of March 1 (Finding of Fact No. 
8) made no objection or took any exception to the quantity set forth by 
complainant. On the whole, then, we are of the opinion that the evidence 
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is sufficient to establish that respondent purchased 300 sacks of onions 
from complainant, as alleged in the complaint, and it is so concluded. 


Complainant does not contest the fact that respondent rejected the on- 
ions, but alleges that such rejection was without reasonable cause. As 
the moving party, complainant has the burden of proving that the on- 
ions met contract specifications at destination, and that respondent’s re- 
jection was therefore without reasonable cause. Bud Antle, Inc. v. The 
Bohack Corporation, 32 A.D. 1589 (1973). 


As partial proof that the onions met contract requirements on arrival 
at Knoxville, Tennessee, on February 27, 1974, complainant points to 
the results of the Federal inspection made at loading point, Parma, 
Idaho, on February 21, 1974, at which time this shipment was certified 
as U.S. No. 1 grade, with 1% decay. As further proof of this issue, com- 
plainant refers us to the restricted Federal inspection, for condition on- 
ly, which was made of this load at Birmingham, Alabama, on February 
27, 1974 (the same day the load arrived in Knoxville and was rejected by 
respondent), which certified the load as having less than 1% decay. 


As evidence in support of his rejection, respondent has stated, by af- 
fidavit, that the load reached his place of business in Knoxville on the 
morning of February 27, 1974; that he pulled ten sacks of onions from 
the load and examined the onions in five of these ten sacks; and that he 
found the onions thus examined to be “frozen and spongy and un- 
acceptable”. As additional evidence of the condition of the onions in this 
load, respondent submitted in evidence the affidavit of Hazelwood 
Turner, Vice President of Turner Brothers Produce, Inc., of Knoxville. 
In his affidavit Turner stated that his firm had purchased 200 sacks of 
onions from this load; that when the truck arrived at Turner Brothers’ 
place of business in Knoxville on February 27, 1974, Turner had ex- 
amined five sacks of onions from this load; and that he had found the on- 
ions he examined to be “frozen and spongy” and had refused to accept 
any of the product from the load. 


After weighing the evidence before us, including the fact that no freez- 
ing injury was noted in the course of the Federal inspection in Birm- 
ingham, we find that complainant has sustained its burden of proving 
that the onions met contract requirements at destination. We conclude, 
therefore, that respondent's rejection was without reasonable cause, in 
violation of section 2 of the Act. 


The general measure of damages for non-acceptance by a buyer is the 
difference between the market price at the time and place for tender and 
the unpaid contract price, together with any incidental damages. Uni- 
form Commercial Code, § 2-708. The seller’s incidental damages include 
any commercially reasonable charge or expense incurred as the result of 
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the breach. U.C.C., § 2-710. The burden is proving its damages, how- 
ever, by a preponderance of the evidence, rests upon complainant as the 
party claiming such damages. 


The total contract price of the 300 sacks of onions involved herein, de- 
livered Knoxville, Tennessee, was $1,875. As to the market value of the 
onions at Knoxville on the date when they should have been accepted, 
the proceeds realized on the resale by Paramount Tomato and Produce 
Co. of Birmingham could be taken as evidence of such value, provided 
complainant had shown that such resale was made in a commercially 
reasonable manner. U.C.C., § 2-706. Such, however, has not been es- 
tablished by complainant here. The accounting rendered by Paramount 
is dated May 15, 1374, six weeks after it (Paramount) received the 
onions, but none of the details of the resale, such as the actual date or 
dates upon which the resale or resales were accomplished, are shown. 
Accordingly, the proceeds obtained from the resale(s) are not acceptable 
as reflecting the market value of this shipment. 


For other proof of market value at Knoxville on February 27, 1974, we 
may turn to the applicable Federal Market News Service reports. While 
no report is published for Knoxville, the report for Birmingham shows 
that in that city onions similar to those involved herein were selling on 
February 27, 1974, for $7.50 to $8.50 per 50-pound sack, mostly $7.50 
to $8.00. Taking the higher price in the “mostly” range of $8.00 per sack, 
since those onions were sold in jobbing quantities, we find that the 300 
sacks of onions purchased by respondent would have had a market value 
of $2,400, or $525 above the contract price on the date of tender. Since 
the market value was thus higher than the contract price, it appears that 
complainant suffered no damages from respondent's breach, even if in- 
cidental damages are considered. Accordingly, and in the absence of any 
showing of damages by complainant resulting from respondent's breach, 
we conclude that the complainant should be dismissed. 


ORDER 


The complaint is dismissed. 


Copies of this order shall be served upon the parties. 
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(No. 17,236) 


MARSHALL PRODUCE Co., INC. v. B.R.K. FRESH PACK, INC., PAUL W. 
KELLIM, RICHARD L. BUSHMAN and WALLACE C. ROBINSON. PACA 
Docket No. 2-3443. Decided July 2, 1976. 


Authority to purchase — evidence of — Purchase price — failure to pay — 
Reparation against the corporate respondent 


Where respondent B.R.K. Fresh Pack, Inc. accepted the potatoes in issue and failed to pay 
therefor, as found herein, this respondent is liable to complainant for the purchase 
price thereof in the amount of $25,669.50 for which reparation is awarded. The com- 
plaint against the individual respondents, who incurred no liability as individuals, is 
dismissed. 


James V. Wright, Presiding Officer. 
George W. Woodward, Alamosa, CO, for complainant. 
Respondents pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely- 
complaint was filed in which complainant seeks an award of reparation 
against respondents in the sum of $25,669.50 in connection with the 
purchase and sale of nine carloads of potatoes in interstate commerce. 


A copy of the Department’s report of investigation was served upon 
the parties. A copy of the formal complaint was also served upon each of 
the respondents. Each of the respondents, with the exception of Paul W. 
Kellim, filed an answer thereto, denying liability to complainant. Re- 
spondent Paul W. Kellim filed to answer and therefore is deemed to be 
in default. 


Although the amount claimed as damages herein exceeds $3,000, oral 
hearing was waived by the parties. Accordingly, the shortened pro- 
cedure set forth in the Rules of Practice, 7 CFR 47.20, is applicable. Pur- 
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suant to this procedure, complainant filed an opening statement, re- 
spondents Richard L. Bushman and Wallace C. Robinson filed answer- 
ing statements, and complainant filed a statement in reply. Respondents 
B. R. K. Fresh Pack, Inc., Richard L. Bushman, and Wallace C. Robinson 


also filed a joint brief. 


FINDINGS OF FACT 


1. Complainant, Marshall Produce Co., Inc., is a corporation whose 
address is P.O. Box 269, Monte Vista, Colorado. 


2. Respondent B. R. K. Fresh Pack, Inc. is a corporation whose ad- 
dress is P.O. Box 427, Cardwell, Missouri. Respondent Paul W. Kellim is 
an individual whose address is 1218 East Court Street, Paragould, 
Arkansas. Respondent Richard L. Bushman is an individual whose ad- 
dress is 54 Produce Row, St. Louis, Missouri. Respondent Wallace C. 
Robinson is an individual whose address is Newdale, Idaho. At the time 
of the transactions involved herein, respondents were not licensed but 
were subject to license under the Act. 


3. During the period of November 8, 1973, through January 3, 1974, 
in the course of interstate commerce, complainant sold to respondent B. 
R. K. Fresh Pack, Inc. (hereinafter referred to as B. R. K.), through its 
(B. R. K.’s) president, respondent Paul W. Kellim (hereinafter referred 
to as Kellim), nine carloads of potatoes at contract prices totaling 
$25,669.50, f.0.b. loading point in the State of Colorado. 


4. Pursuant to the contracts set forth in Finding of Fact No. 3, com- 
plainant shipped nine carloads of potatoes to B. R. K. at Cardwell, Mis- 
souri, during the period of November 8, 1973, through January 3, 1974. 
The shipments, upon arrival at Cardwell, Missouri, were received and ac- 
cepted by Kellim on behalf of B. R. K. 


5. No payment has been received by complainant in connection with 
these transactions. 


6. The formal complaint was filed on April 18, 1974, which was with- 
in nine months after the cause of action herein arose. 


CONCLUSIONS 


We are satisfied, from the evidence before us, that the nine carloads of 
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potatoes involved herein were purchased, received and accepted by B. R. 
K. We are further satisfied that all such actions were performed for and 
on behalf of B. R. K. by Kellim in his capacity as B. R. K.’s president. 


Respondents B. R. K., Bushman, and Robinson deny liability to com- 
plainant on the ground, among others, that the corporation was not 
operating at the time of the dealings with complainant. This defense, 
however, begs the question. B. R. K. was operating when it, acting by 
and through its president, made the purchases of the potatoes involved 
herein. 


Respondents Bushman and Robinson both aver in their answering 
statements, however, that Kellim was not authorized to make these 
purchases in the name of the corporation (B. R. K.) and that any lia- 
bility incurred as a result must therefore be borne by Kellim. How- 
ever, we see little if any merit in this position. The corporation was 
admittedly formed in mid-1973 for the purpose of purchasing and 
repacking potatoes, with Kellim being designated as president, Rob- 
inson as vice-president, and Bushman as secretary-treasurer. All the 
evidence—including the fact that the potatoes were shipped to B. R. 
K. and that B. R. K. was invoiced for the purchases—indicates that 
Kellim, at the time of making these purchases, was acting for and 
on behalf of the corporation. These purchases were consistent with 
the carrying out of the purpose for which the corporation was 
formed. Furthermore, Kellim’s position as president of the corpora- 
tion would, in itself, create the presumption that he had express au- 
thority to do all those things necessarily aimed at achieving the cor- 
porate purpose, such as the purchasing of potatoes. If, therefore, 
Robinson and Bushman are to succeed in their claim that Kellim, as 
president of B. R. K., was without authority to make the purchases 
involved herein and so to bind the corporation, it behooves them to 
rebut this presumption of express authority and to show the man- 
ner in which Kellim’s authority was limited. This they have not 
done. Accordingly, we conclude that Kellim, acting in his corporate 
capacity as president of B. R. K., had the authority and exercised 
that authority to make the purchases involved herein, for and on 
behalf of B. R. K. Subsequently, and pursuant to these purchases, 
complainant shipped the nine loads of potatoes to B. R. K., which 
received and accepted them and thereby became liable to com- 
plainant for the total of the contract prices, or $25,669.50. B. R. 
K.’s failure to make payment to complainant in this amount is in 
violation of section 2 of the Act, for which reparation should be 
awarded to complainant against B. R. K., with interest. 


Respondents Kellim, Robinson and Bushman are not shown to have 
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participated in these transactions in their individual capacities. Ac- 
cordingly, we conclude that they incurred no liability as individuals, and 
that the complaint as to them should be dismissed. 


ORDER 


Within 30 days from the date of this order, respondent B. R. K. Fresh 
Pack, Inc. shall pay to complainant, as reparation, $25,669.50, with in- 
terest thereon at the rate of 8% per annum, from December 1, 1973, un- 
til paid. 


The complaint as to respondents Paul W. Kellim, Richard L. Bush- 
man, and Wallace C. Robinson is dismissed. 


Copies of this order shall be served upon the parties. 


(No. 17,237) 


BLISS PRODUCE CCOMPANY v. A. E. ALBERT & SONS, INC. PACA Docket 
No. 2-3250. Decided July 8, 1976. 


Contract — breach of by nondelivery — Failure to pay — for delivered goods — 
Contract price of goods delivered — set off against damages resulting from 
breach 


Where respondent failed to pay for the potatoes delivered, in the amount of $10,832.64, 
and thereby violated the Act, the amount of $10,832.64 is set off against respondent's 
damages resulting from complainant’s breach. 


Counterclaim — Damages — net amount of — Prevailing party— Reparation 
awarded 


Where complainant breached the contract, which resulted in damages to respondent as 
found herein in the net amount of $8,720.75, reparation in said amount is awarded re- 
spondent against complainant. Further, the respondent, as the prevailing party here- 
in, is awarded additional reparation in the amount of $3,014.76 for fees and expenses 
incurred in connection with the oral hearing held in this proceeding. 
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Thomas R. Clark, Presiding Officer. 
Charles A. Karowsky, Greely, CO, for complainant. 
Willard Shattuck, Fitchburg, MA, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). In a formal 
complaint received October 19, 1973 complainant requested an award of 
reparation in the sum of $10,832.64 plus 10% interest, which is alleged 
to be the damages suffered by complainant in connection with respond- 
ent’s failure to pay for 433,235 pounds of potatoes delivered during the 
first part of June, 1973, f.o.b. Arizona. 


A copy of the report of investigation was prepared by the Department 
and was served upon complainant January 28, 1974, and a copy of the 
formal complaint and investigation report was also served upon re- 
spondent the same day. On February 5, 1974 respondent filed an answer 
which included a counterclaim. In his answer respondent admitted the 
purchase, receipt, and debt of $10,832.64 for 433,235 pounds of po- 
tatoes. However, respondent further alleged that complainant was un- 
der contractual obligation to deliver an additional 566,765 pounds of po- 
tatoes, which is admitted to have been undelivered. 


Due to complainant’s breach of contract because of nondelivery of po- 
tatoes, respondent alleges he was required to repurchase the identical 
amount elsewhere and asked as reparation the sum of $27,402.22 as the 
alleged cost of cover. 


An oral hearing was held at Greeley, Colorado, July 15, 1975. Wit- 
nesses testified for complainant and witnesses testified for respondent. 
Complainant's suggested findings of fact, suggested order and brief were 
filed and received September 18. 1975. Respondent’s suggested findings 
of fact, suggested order and brief were filed and received September 24, 
1975. 


FINDINGS OF FACT 
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1. Complainant, Bliss Produce Company, is a corporation whose ad- 
dress is P.O. Box 816, Greeley, Colorado. At the time of the transactions 
involved herein, complainant was licensed under the Act. 


2. Respondent, A.E. Albert & Sons, Inc., is a corporation whose ad- 
dress is P.O. Box 265, Worthington, Massachusetts. At the time of the 
transactions involved herein, respondent was licensed under the Act. 


3. On or about November 7, 1972, in contemplation of shipment in in- 
terstate commerce, complainant and respondent entered into a written 
contract, No. 9987, for the sale and purchase of 20,000 hundredweight 
(2,000,000 pounds) of Arizona Kennebec Potatoes. Contract terms 
provided for shipment of potatoes from Arizona, f.o.b., grade guar- 
anteed to destination, during May, 1973, at $2.75 per cwt. and during 
June, 1973, at $2.40 per cwt., payment due in thirty days. 


4. No potatoes were shipped by complainant to respondent during the 
month of May, 1973. 


5. On June 1, 1973, by letter, complainant notified respondent that 
the potato crop yield was low due to adverse growing conditions in Ari- 
zona, but that every effort to meet contract obligations would be made. 


6. On June 8, 1973, pursuant to contract No. 9987, complainant ship- 
ped to respondent 51,400 pounds of Arizona potatoes, Invoice No. 7234, 
at $2.40 per cwt., total $1,233.60, in railroad car WFBX 75125. Be- 
tween June 9, 1973 and June 16, 1973, complainant made eight addi- 
tional shipments of Arizona potatoes to respondent for a total of 
433,235 pounds. The invoice cost of these shipments was $10,832.64. 


7. The shipments of potatoes were moved in interstate commerce to 
various destinations in Massachusetts and Canada, as specified by re- 
spondent. Each shipment of potatoes was accepted without complaint by 
respondent upon delivery; however, respondent has since failed to pay 
complainant the invoice price of $10,832.64 for the potatoes. 


8. On June 7, 1973, by letter incorrectly dated June 7, 1972, com- 
plainant again notified respondent that adverse weather was causing a 
substantial reduction in yield of the Arizona potato crop. This letter in- 
dicated that complainant would be unable to fulfill its contract with re- 
spondent, falling short of supply by about 10,000 cwt. 


9. On or about June 13, 1973, complainant and respondent entered 
into an agreement releasing complainant from its obligation to deliver 
10,000 cwt. of potatoes under contract No. 9987, in consideration for 
which release complainant paid respondent $13,250 by check No. 
10955. 
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10. On June 18, 1973, by letter, complainant again notified respond- 
ent of poor crop yield due to adverse weather, and on June 26, 1973, by 
letter, complainant notified respondent that due to the shortage of po- 
tatoes it would be necessary to pro-rate contract requirements. 


11. On June 27, 1973, respondent notified complainant that if the to- 
tal contract requirements of 10,000 cwt. were not received by June 30, 
1974, respondent would buy on complainant’s account comparable qual- 
ity potatoes to fulfill the balance due under the contract. 


12. On June 28, 1973, by telegram, complainant notified respondent 
that all available sources for Arizona potatoes had been checked, but due 
to the general potato crop failure no potatoes were available to be ship- 
ped to respondent to fulfill the requirements of contract No. 9987. 


13. Due to adverse weather conditions during the spring and summer, 
1973, growing season, the yield from the Arizona potato crop was sub- 
stantially reduced from its anticipated levels. 


14. On June 29, 1973, by telegram, respondent notified complainant 
that he was buying similar potatoes from the nearest available source 
and would hold complainant liable for its failure to fulfill the contract. 


15. By an accounting dated July 9, 1973, respondent notified com- 
plainant that North Carolina potatoes were purchased commencing on 
June 7, for the account of complainant to fulfill the contract re- 
quirements. 


16. The formal complaint was filed on October 19, 1973, which was 
within nine months after the cause of action alleged herein accrued. 


CONCLUSIONS 


This Complaint arises from respondent Albert’s failure to pay the 
complainant, Bliss the uncontroverted contract price of $10,832.64 for 
433,235 pounds of Arizona Kennebec Potatoes shipped pursuant to a 
written contract between these two parties. Respondent’s failure to pay 
its admitted obligation stems from its counterclaim against complainant 
demanding $16,569.58, after setoff, for “cover” resulting from com- 
plainant’s breach of contract for nondelivery of 566,765 pounds of po- 
tatoes. 


The record clearly demonstrates that both parties admit Albert's in- 
debtedness to Bliss and that a balance of 566,765 pounds of potatoes 
remained undelivered. To support its counterclaim respondent has of- 
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fered as evidence for cover, invoices establishing a repurchase cost for 
the undelivered potatoes. Complainant’s defense to this allegation was 
evidence which established that during the potato growing season of 
spring and summer, 1973, Arizona experienced adverse weather condi- 
tions resulting in a substantial reduction of the expected yield of the po- 
tato crop. In addition complainant offered letters from other Arizona 
potato suppliers as evidence that efforts to buy potatoes on the Arizona 
market to fulfill contract obligations were impossible due to the weather 
conditions and that other suppliers were also experiencing the same 
shortage problems. 


Bliss’s defense relies upon the concept of impossibility of performance 
caused by an act of God. UCC section 2-615 affirms complainant’s de- 
fense to the counterclaim: 


[N] on-delivery in whole or in part by a seller...is not a breach of his duty under a 
contract for sale if performance as agreed has been made impractical by the occur- 
rence of a contingency the non-occurrence which was a basic assumption on which 
the contract was made... 


However, this first blush reading must be jointly read with comment 
No. 9 which states that “a farmer who has contracted to sell crops to be 
grown on designated land (emphasis added)” is excused under this sec- 
tion when there is a failure of the specific crop. Most cases adhere to this 
principal: Harrell v. Olin Price, 31 A.D. 331 (1972) and Holt v. Shipley, 
25 A.D. 436 (1966). The impossibility-act of God exemption should have 
its widest application to farmers, the berth narrowing as one moves in 
middlemen degrees towards the ultimate consumer. Hence, if designa- 
tion of the land upon which crops will be grown is contractually man- 
datory before a farmer will fall within the UCC section 2-615 exemption, 
it is even more necessary that land designation apply to dealers before 
exemption be legally allowed. The stipulation that the potatoes be of the 
Kennebec variety is not equivalent to designating a particular area of 
land upon which the potatoes will be grown. 


Moreover, we note that Bliss originally attempted to include an act of 
God clause in his original offer which was rejected by Albert. Although 
there was evidence in the record regarding the integration of the con- 
tract, it is undisputed that Bliss and Albert consciously signed a contract 
which excluded an Act of God exemption. 


The record shows that on June 26, there was correspondence notifying 
Albert that complainant would not be able to fully perform his contract. 
This language was sufficiently unequivocal to invoke the UCC section 2- 
610 provision which deals with anticipatory repudiation and would be 
the earliest date that respondent would have cause to take action. 
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Albert relies on the cover principal in Volpe-Son & Kemelhar, Inc. v. 
M. R. Davis & Bros., (21 A.D. 941 (1962) to support his claim for cover 
and in the alternative demands damages. The requirements for cover are 
fourfold: 1)To make in good faith, 2) without unreasonable delay, 3) any 
reasonable purchase of goods, 4) in substitution of those due from seller. 
It is unchallenged that purchases were made, but whether they were in 
substitution of those due from the seller is debatable. From the three 
different price lists that respondent has submitted (Exhibits 4, 5, and 8) 
it appears that he has made numerous potato acquisitions pursuant to 
his business, commencing May 26, 1973 through June 28, 1973. Both 
Exhibits 5 and 8 were submitted as evidence of prices paid, but only Ex- 
hibit 8 specifies purchase quantities and prices from which cover would 
be calculated; yet, Exhibit 8’s list of substituted potatoes appears to only 
contain invoices of potatoes bought from June 7, 1973 to June 14, 1973. 
Respondent has failed to list quantities of potatoes purchased subse- 
quent to the anticipatory repudiation date of June 26, 1973, that could 
have been a substituted purchase of goods. The UCC section 2-712 provi- 
sion is specific in that its implementation is only for substituted goods. 
We are not impressed with respondent’s reliance on Volpe’s language to 
support a cover argument since this case was addressed solely to a dam- 
ages issue—the replacement or replenishment purchase being tangen- 
tial. 


This is not to say that respondent is without a valid method of com- 
puting damages. UCC section 2-711 stipulates a viable alternative em- 
ploying UCC section 2-713 which allows a recovery of damages and 
which was alternatively argued by respondent. The damages herein 
would be the difference between market price at the time the buyer 
learned of the breach and the contract price, less expenses saved because 
of the breach. 

The record demonstrates the numerous correspondence between the 
parties relating to the weather conditions and complainant’s anxieties 
regarding the anticipated crop reduction. On June 26 there was com- 
munication indicating the need to pro-ration and at least partially com- 
ply. It was not until June 28 that Bliss unequivocally expressed his com- 
plete inability to fulfill contract requirements. 


UCC section 2-713 comment No. 1 states that the prices to be used in 
calculating damages come from “the market in which the buyer would 
have obtained cover had he sought that relief.” Since potatoes were un- 
obtainable in the Arizona market because of the crop failure and re- 
spondent’s purchases which it sought to use as cover were made in North 
Carolina, it appears that North Carolina is a reasonable market from 
which cover could have been obtained. According to the Federal-State 
Market News Service, potatoes in the North Carolina area were selling 
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for $7.00 per hundredweight on both June 26, the anticipatory repudia- 
tion date and June 28, the unequivocal breach of contract date. 


Therefore, using this figure as our benchmark, the value of the 
566,765 pounds of potatoes not delivered was $39,673.55. From this a- 
mount should be subtracted the contract price of $2.40 per hun- 
dredweight or $13,602.36, leaving a balance of $26,071.19. Expenses 
saved because of the breach must be deducted from this figure. The rec- 
ord establishes that there would be a savings of $1.15 per hundred- 
weight in transportation cost amounting to $6,517.80, yielding a net of 
$19,553.39. 


The failure of respondent Albert to pay complainant Bliss promptly 
the purchase price for 433,235 pounds of potatoes is in violation of sec- 
tion 2 of the Act. Therefore, the amount of $10,832.64 should be set off 
against respondent’s damages for nondelivery. 


The failure of Bliss to complete delivery under the contract of 566,765 
pounds of potatoes is in violation of section 2 of the Act. Reparation in 
the net amount of $8,720.75 should therefore be awarded to respondent 
against complainant Albert. 


We find respondent to be the prevailing party and therefore entitled 
to an award of fees and expenses incurred in connection with the oral 
hearing. Respondent requested expenses in the amount of $439.46. We 
find this amount to be reasonable. Respondent requested fees in the to- 
tal amount of $5,025 of which $2,450 was claimed in connection with re- 
search, drafting and final preparation of suggested findings. This latter 
amount is an unallowable expense. M&R Company v. The Pioneer Fruit 
& Commission Co., 34 A.D. 1728 (1975). The total allowable as fees and 
expenses is $3,014.46. 


ORDER 


Within 30 days from the date of this order, complainant shall pay to 
respondent, as reparation, $8,720.75, with interest thereon at the rate 
of 8% per annum from July 1, 1973 until paid. In addition, complainant 
shall pay to respondent as additional reparation, $3,014.76 with interest 
thereon at the rate of 8% per annum, from the date of this order until 
paid. 


Copies hereof shall be served upon the parties. 
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(No. 17,238) 


NORTHCROSS DISTRIBUTING v. DONALD R. SHEFFIELD DISTRIBUTING Co. 
PACA Docket No. 2-3358. Decided July 12, 1976. 


Failure to pay — in violation of the Act — Reparation 


Where complainant’s last three checks, totaling $10,000.00, were intended as payment on 
its ongoing debt to respondent as found herein, respondent is liable to complainant for 
the balance due and owing complainant on the shipments in issue in the amount of 
$4,770.45 for which reparation is awarded. 


Andrew Stanton, Presiding Officer. 
Complainant pro se. 
Anthony D. Terry, Tucson, AZ, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks a reparation award 
against respondent in the amount of $4,770.45 in connection with ship- 
ments of tomatoes in foreign commerce. 


A copy of the report of investigation prepared by the Department was 
served upon each of the parties. A copy of the formal complaint was 
served upon respondent. Although respondent was initially held in de- 
fault, the default was subsequently set aside. Respondent then filed an 
answer, denying liability to complainant. 


An oral hearing was held at Tucson, Arizona, on October 30, 1974. 
Complainant was unrepresented at the hearing and one witness testified 
in his behalf. Respondent, who was represented by counsel, called one 
witness. Respondent filed a brief. 


FINDINGS OF FACT 
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1. Complainant is an individual, Kent Northcross, doing business as 
Northcross Distributing, whose address is P.O. Box 2043, Nogales, Ari- 
zona. 


2. Respondent is an individual, Donald R. Sheffield, doing business as 
Donald R. Sheffield Distributing Co., whose address is P.O. Box 1581, 
Nogales, Arizona. At the time of the transactions involved herein, 
respondent was licensed or subject to license under the Act. 


3. In early January 1973, complainant, by oral contract, purchased 
from respondent a quantity of tomatoes of Mexican origin for $5,184.50. 
As the result of a dispute over the condition of the tomatoes, payment 
was not made until April 25, 1973, at which time complainant paid re- 
spondent an agreed adjusted amount of $1,713.20. 


4. During the period commencing February 19, 1973, and ending 
April 17, 1973, complainant issued the following checks to respondent: 


Date Amount 
February 19, 1973 $ 5,000.00 
March 2, 1973 10,000.00 
March 21, 1973 6,000.00 
April 6, 1973 2,000.00 
April 17, 1973 2,000.00 

Total: $25,000.00 


Complainant’s payments of February 19, 1973 and March 2, 1973, total- 
ing $15,000, were repaid by respondent a short period of time after such 
payments were made. 


5. From February 1973 through April 25, 1973, complainant made 
several other purchases of Mexican-grown produce from respondent. 
However, payment on these invoices was not immediately forthcoming. 
As of March 21, 1973, the date of the $6,000 check (See Finding 4), the 
outstanding balance owed respondent by complainant, excluding the dis- 
puted invoice (See Finding 3), was $4,176.45. This amount was un- 
changed as of April 6, 1973, the date of the first $2,000 check. On April 
17, 1973, the date of the second $2,000 check, the outstanding balance 
was $4,421.45. By the time payment was made on the disputed invoice 
on April 25, 1973, the outstanding balance, excluding the disputed in- 
voice, had increased to $5,229.55. 


6. Sometime in May 1973, it became evident to complainant that the 
late spring crop of tomatoes which it had expected respondent to be able 
to deliver, would not be available. Complainant then notified respondent 
that it was offsetting the unpaid invoices, totaling $5,229.55, against 
the $10,000 (the sum of the last three checks) in respondent’s possession, 
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leaving a balance owed complainant of $4,770.45. To date, none of this 
latter amount has been paid. F 


7. Complainant filed an informal complaint on November 5, 1973, 
which was within nine months after the alleged cause of action herein 
accrued. A formal complaint was filed on February 25, 1974. 


CONCLUSIONS 


Respondent does not deny owing $4,770.45 to complainant, but 
asserts that jurisdiction under the Act is lacking. Respondent, in addi- 
tion, claimed at the hearing that the amount owed resulted from either a 
loan by complainant, unrelated to produce, or an adjustment on the price 
of a disputed shipment. With respect to this latter argument, respond- 
ent contends that complainant’s failure to raise the matter of the dis- 
puted shipment as an issue is fatal to its claim. 


It is complainant’s position that its five checks to respondent (see 
Finding 4) were intended to be advances on a late spring crop of to- 
matoes which respondent was expected to receive. These payments were 
to give complainant a “foot in the door” to insure eventual delivery of the 
quantity desired. 


Approximately a week after complainant wrote its February 19, 1973, 
check for $5,000 and March 2, 1973, check for $10,000, respondent 
issued checks to complainant in the identical amounts. We find that re- 
spondent’s checks were accepted by complainant in full satisfaction of 
the $5,000 and $10,000 payments. As a result, this exchange of checks 
plays no part in the current dispute. 


The remaining three checks, totaling $10,000, were written at a time 
when complainant owed respondent $5,184.50 on a disputed shipment, 
and at least $4,000 on unpaid invoices, all concerning perishable pro- 
duce originating from Mexico (see Findings 3 and 5). We cannot agree 
with the respondent's contention that the $10,000 was a bare loan, unre- 
lated to produce. We find instead that the money was intended either as 
payment for the amount in excess of $9,000 then owed by complainant, 
as an advance on the late spring crop, or both. 


Complainant never raised the issue that his $10,000 payment was 
made to satisfy a debt owed respondent. His failure to do so does not re- 
move it from our consideration, however. The Federal Rules of Civil Pro- 
cedure which, though not binding on this proceeding, do carry substan- 
tial weight, provide at Rule 15(b) that: 
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When issues not raised by the pleadings are tried by express or implied consent of 
the parties, they shall be treated in all respects as if they had been raised in the 
pleadings. Such amendment of the pleadings as may be necessary to cause them to 
conform to the evidence and to raise these issues may be made upon motion of any 
party at any time, even after judgment; but failure so to amend does not affect the 
result of the trial of these issues. 
Since the issue in question, the association of complainant’s last three 
checks with its ongoing debt to respondent, was dealt with extensively 
by respondent at the oral hearing, it was necessarily tried with respond- 
ent’s express consent. Federal Savings & Loan Insurance Corporation v. 
Hogan, 476 F.2d 1182 (7th Cir. 1973); Bradford Audio Corporation v. 
Pious, 392 F.2d 67 (2nd Cir. 1968). 


Therefore, based on the evidence contained in the record, we find that 
respondent’s acknowledged debt to complainant arose in connection 
with shipments of perishable produce in foreign commerce. Since the 
complaint was timely and respondent, at the time of the transactions in- 
volved herein, was licensed or subject to license under the Act, we con- 
clude that the Secretary’s jurisdiction has been established. Jebavy- 
Sorenson v. Lynn Foods, 32 A.D. 529 (1973). Respondent’s failure to pay 
to complainant the amount of $4,770.45 is a violation of section 2 of the 
Act for which reparation should be awarded with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall pay to 
complainant, as reparation, $4,770.45, with interest thereon at the rate 
of eight percent per annum from June 1, 1973, until paid. 


Copies of this order shall be served upon the parties. 


(No. 17,239) 


PEARL GRANGE FRUIT EXCHANGE, INC. v. STILWELL FOODS and/or 
PHILLIPS FOOD BROKERAGE, INc. PACA Docket No. 2-3577. Decided 
July 12, 1976. 


Express warranty as to grade — failure to establish — Burden of proof — failure 
to sustain — Reparation 
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Where respondent Stilwell Foods failed to sustain its burden of proof as to an express war- 
ranty as to grade in the contract of sale, this respondent is liable to complainant for 
the damages claimed by complainant in the amount of $2,999.00, for which reparation 
is awarded with interest. The complaint against respondent Phillips Food Brokerage is 
dismissed. The counterclaim of respondent Stilwell Foods is dismissed. 


Counterclaim — Brokerage due — failure to pay — Reparation 


Complainant’s failure to pay respondent Phillips Food Brokerage the amount of $90.05 for 
brokerage due and owing said respondent is in violation of the Act. Reparation of 
$90.05 therefore is awarded said respondent against complainant with interest. 


James V. Wright, Presiding Officer. 
LeRoy W. Gudgeon, Chicago, IL, for complainant. 
D. K. Cunningham, Vian, OK, for respondent Stilwell Foods. 
Albert Mayer, Milwaukee, WI, for respondent Phillips Food Brokerage, Inc. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.) A timely 
complaint was filed in which complainant seeks an award of reparation 
against respondent Stilwell Foods in the amount of $2,999 in connection 
with a transaction in interstate commerce involving 667 cartons of 
frozen rhubarb. Complainant has pleaded, in the alternative, that if re- 
spondent Stilwell Foods is found to be not liable to complainant in con- 
nection with this transaction, that reparation be awarded to it against 
respondent Phillips Food Brokerage, Inc. 


A copy of the report of investigation prepared by the Department was 
served upon each of the parties. A copy of the formal complaint was 
served upon each respondent. Each respondent filed an answer to the 
formal complaint, denying liability to complainant. Respondent Stilwell 
Foods’ answer included a counterclaim against complainant in the 
amount of $1,774.17, and respondent Phillips Food Brokerage, Inc.’s an- 
swer included a counterclaim for $90.05. Although no replies to the 
counterclaims were filed by complainant, the matters alleged in the an- 
swers, including the aforementioned counterclaims, are deemed denied 
by complainant, pursuant to the Rules of Practice, 7 CFR 47.9(c). 


Since the amount of damages claimed, either in the complaint or in the 
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counterclaims, does not exceed $3,000, the shortened procedure set 
forth in the Rules of Practice, 7 CFR 47.20, is applicable. Pursuant to 
this procedure, complainant filed an opening statement and each re- 
spondent filed an answering statement. Complainant filed a brief. 


FINDINGS OF FACT 


1. Complainant, Pearl Grange Fruit Exchange, Inc., is a corporation 
whose address is 3405 Winchell Street, Kalamazoo, Michigan. At the 
time of the transaction involved herein, complainant was licensed under 
the Act. 


2. Respondent Stilwell Foods (hereinafter referred to as Stilwell) is a 
corporation whose address is P.O. Box 432, Stilwell, Oklahoma. Re- 
spondent Phillips Food Brokerage, Inc. (hereinafter referred to as the 
broker) is a corporation whose address is 3575 North Ashland Avenue, 
Milwaukee, Wisconsin. At the time of the transaction involved herein, 
each of the respondents was licensed under the Act. 


3. On August 8, 1973, in the course of interstate commerce, complain- 
ant sold to Stilwell 667 30-pound cartons of Ruby Red I.Q.F. rhubarb, at 
15 cents per pound, or a total price of $3,001.50, f.o.b. shipping point, 
Benton Harbor, Michigan. The transaction was negotiated by respond- 
ent Phillips Food Brokerage, Inc., which issued a sales memo on the date 
of sale, August 8, 1973. 


4. On August 20, 1973, and pursuant to the foregoing contract, 667 
30-pound cartons of frozen rhubarb were loaded at Benton Harbor, 
Michigan, onto a truck provided by Stilwell, and was transported from 
that point to Stilwell’s place of business in Stilwell, Oklahoma, arriving 
on or about August 21, 1973. On that same day, August 21, 1973, two 
16-ounce samples were submitted by Stilwell to Federal inspection and 
were graded “Substandard”, with scores of 78 and 81, respectively. The 
inspection certificate noted that this was an “outside inspection”, that 
the “two samples unofficially submitted by applicant for grade repre- 
sents no specific lot”, and that the containers from which the sample 
came were marked “Code 280 and 281, Lot R-7”. 


5. The results of the Federal inspection of August 21, 1973, were re- 
layed by Stilwell to the broker. Thereafter, on September 10, 1973, the 
broker wrote to complainant, as follows: “i 


The rhubarb shipped to Stilwell Foods was represented as Grade A, but as you can 
see from the attached USDA Score Sheet, what they received was Substandard. 


They cannot use the merchandise and want to get it out of their freezer as soon as 
possible. Please advise disposition. 
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By letter addressed to the broker under date of September 17, 1973, 
complainant replied as follows: 


I have called several times since receiving your letter about rhubarb for Stilwell. 


We appreciate Stilwell’s business but we cannot accept any claim on this rhubarb 
shipment. 


First and foremost we have an official inspection No. 37-234 dated August 18 on 
this rhubarb showing it to be Grade A at the time it left our plant. 


Second. It was loaded in customer's truck. 


Third. The unofficial sheet purporting to be an inspection signed by R. McMillan is 
worthless. It does not say where inspection was made, where and how the 16 oz. 
sample was shipped. etc. 


We therefore in view of all factors do not accept any responsibility in the matter. 


5. Complainant enclosed a copy of inspection certificate No. 37234 
with its letter of September 17 to the broker. The certificate showed 
samples officially drawn from cartons marked with the codes 279, 280, 
281, 284, and 286, and with the cartons also being stamped “RHUBARB 
73” to denote the pack year. The inspection certificate also showed the 
length of cut as being 3/8 to 5/8 inch, mostly 1/2 inch, and the grade as 
U.S. Grade A or U.S. Fancy, with an average score of 93 points. At a 
later date the Department issued a corrected certificate of inspection, 


No. 35568, which superseded certificate No. 37234, indicating that the 
rhubarb covered by these inspections was from the 1972 pack. 


6. On or about November 30, 1973, and subsequent to its receipt of in- 
spection certificate No. 37234, Stilwell moved the rhubarb from Fay- 
etteville, Arkansas, where it had been held in storage since September 
19, 1973, by Zero Mountain, Inc., to Stilwell, Oklahoma, for repacking in 
retail pouches. In the course of the repacking operation a further Federal 
inspection, dated December 11, 1973, was made of the rhubarb involved 
herein, at which time it was certified as substandard grade, with a point 
score of 71. 


7. On January 9, 1974, a Federal inspection was made at Stilwell, 
Oklahoma, of 600 cartons of the rhubarb involved herein. As a result of 
that inspection, the commodity was certified as U.S. Grade B or US. 
Choice, with an average score of 87 points, while the length of cut was 
shown as 1/8, 1/4, 1/2, 3/8 and 1 inch. 


8. Stilwell wrote to complainant on January 22, 1974, and enclosed a 
copy of the inspection certificate issued on January 9. In its letter Stil- 
well stated: 


Enclosed is a copy of the grade certificate on the rhubarb we bought from your com- 
pany, which was supposedly Grade A. 
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* * * 


This product was bought on the basis of being Grade A, and since it is not Grade A, 
we cannot use it. 


It is presently being held in our warehouse. Please advise disposition you'd like to 
have made of this product, immediately. 


9. No payment has been made to complainant by Stilwell in connec- 
tion with this transaction. 


10. An informal complaint was filed on March 1, 1974, which was 
within 9 months after the cause of action herein accrued. 


CONCLUSIONS 


The first issue presented for decision has to do with a term of the con- 
tract between complainant and Stilwell, to wit: whether the rhubarb, 
when sold, was warranted to be U.S. Grade A. Stilwell’s allegation, that 
such a warranty accompanied the sale, is denied by complainant. Stil- 
well, as the party affirmatively alleging that the rhubarb was expressly 
warranted as U.S. Grade A at the time of sale, has the burden of proving 
such allegation by a preponderance of the evidence. ODonnell Fruit 
Company v. Mercurio, 18 A.D. 1173 (1959). 


The record reveals that the contract was negotiated between complain- 
ant’s president, Harold D. Schrier, and the president of the respondent 
brokerage firm, R. V. Ramstack, in the course of a telephone conversa- 
tion which took place on August 8, 1973. According to Ramstack, as re- 
flected in the statements made by him in his affidavit (which is sub- 
mitted in evidence as the broker’s answering statement), the agreement 
between the parties expressly provided for the shipment by complainant 
of Grade A rhubarb to Stilwell. Ramstack’s affidavit statement is in ac- 
cord with the allegations set forth in the broker’s verified answer, and 
with the letter of September 10, 1973, written by Ramstack to Schrier 
and reproduced herein in Finding of Fact No. 5. 


Complainant has submitted the affidavit of Schrier in evidence as its 
opening statement. In his affidavit, Schrier denies that any express war- 
ranty as to grade was given in connection with the sale of this rhubarb. 
In further support of complainant’s position, Schrier in his affidavit 
calls our attention to the fact that the broker’s memo of sale issued in 
connection with this transaction carried no notation or description relat- 
ing to grade. Complainant further points out that the record contains no 
evidence of any complaint being made by Stilwell regarding the terms of 
the contract, as set forth in the memo, or any claim by respondent that 
such terms were incorrect. 
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In weighing the evidence before us, we are of the opinion that Stilwell 
has failed to sustain its burden of préof with respect to the alleged war- 
ranty. This being the case, no question is presented concerning breach 
and damages relating to the claimed warranty. 


Since Stilwell accepted the rhubarb involved herein, it is liable to com- 
plainant for the agreed contract price, or $3,001.50. Stilwell’s failure to 
pay this sum to complainant is in violation of section 2 of the Act, for 
which reparation should be awarded, with interest. In the matter of the 
award, complainant has specifically limited its claim for damages to the 
sum of $2,999. Accordingly, the award in complainant’s favor against 
Stilwell should be similarly limited. 


Stilwell’s counterclaim, mentioned in our Preliminary Statement, was 
dependent upon our finding that an express warranty as to grade had 
been given by complainant in connection with this sale. Since Stilwell 
has failed to establish that such warranty was made, the counterclaim 
should therefore be dismissed. 


The broker’s counterclaim for $90.05, also mentioned in our Prelimi- 
nary Statement, represents brokerage due and owing from complainant. 
Complainant’s failure to pay this sum to the broker is in violation of sec- 
tion 2 of the Act, for which reparation should be awarded, with interest. 


Complainant, as noted earlier in our Preliminary Statement, seeks an 
award of reparation against the broker, but only if Stilwell is found to be 
not liable. Since the matter of Stilwell’s liability has been established, we 
conclude that the complaint as to the broker should be dismissed. 


Complainant claims that the contract of sale involved herein provided 
for a 1% per month interest charge on all payments not made by Stilwell 
within 30 days from the invoice date. This claim is denied by respond- 
ents. It likewise is not supported by the record. Accordingly, we are of 
the opinion that it is without merit, and it is so concluded. 


Within 30 days from the date of this order, respondent Stilwell Foods 
shall pay to complainant, as reparation, $2,999, with interest thereon at 
the rate of 8% per annum from October 1, 1973, until paid. 


Within 30 days from the date of this order, complainant shall pay to 
respondent Phillips Food Brokerage, Inc., as reparation, $90.05, with in- 
terest thereon at the rate of 8% per annum from September 1, 1973, un- 
til paid. 
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The counterclaim of respondent Stilwell Foods is dismissed. 


Copies of this order shall be served upon the parties. 


(No. 17,240) 


WINCHESTER APPLE GROWERS ASSN., INC. v. CUSTOM PACKING, LTD. 
PACA Docket No. 2-3735. Decided July 12, 1976. 


Set off — allowance of — Net amount due — Reparation 


Where respondent failed to substantiate the value of apples returned to complainant, the 
net value of $703.60 for such apples is allowed respondent therefor, leaving a net 
amount due and owing complainant for the apples in issue of $4,011.90 for which 
reparation is awarded complainant against respondent. 


George S. Whitten, Presiding Officer. 
Complainant pro se. 
A. J. Kalkus, Norfolk, VA, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C, 499a et seq.). A formal 
complaint was filed on April 8, 1975, in which complainant seeks an 
award of reparation in the amount of $4,715.50 against respondent in 
connection with two shipments of apples sold in contemplation of move- 
ment in interstate commerce. 


A copy of the report of investigation prepared by the Department was 
served upon complainant on May 17, 1975. A copy of the formal com- 
plaint and a copy of the report of investigation was served upon respond- 
ent on May 15, 1975. 


Respondent, in its answer to the formal complaint denied any liability 
to complainant in connection with the two transactions and in addition 
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alleged a set-off in the amount of $2,420 against any amount found to be 
owing by respondent to complainant. ° 


Although the amount involved in the formal complaint exceeds 
$3,000, the parties waived oral hearing and the shortened method of 
procedure provided in section 47.20 of the Rules of Practice (7 CFR 
47.20) is applicable. Pursuant to this procedure complainant filed an 
opening statement, respondent filed an answering statement and com- 
plainant filed a statement in reply. Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant, Winchester Apples Growers Assn., Inc., is a corpora- 
tion whose address is P.O. Box 592, Winchester, Virginia. 


2. Respondent, Custom Packing, Ltd., is a corporation whose address 
is 1609 Oakfield Street, Norfolk, Virginia. At the time of the trans- 
actions involved herein respondent was licensed under the Act. 


3. On or about September 19, 1974, in contemplation of subsequent 
shipment in interstate commerce, complainant sold to respondent two 
lots of apples consisting of Golden and Red Delicious varities, tree-run, 
in field bin containers and at that time in refrigerated storage at com- 
plainant’s place of business, for an agreed price of 10 cents per pound 
f.o.b. 


4, Pursuant to the contact complainant shipped to respondent on Sep- 
tember 19, 1974, 30 bins of Golden Delicious apples amounting to 
17,120 pounds for a total value of $1,712, and on October 23, 1974 ship- 
ped to respondent 52 bins (30 Red Delicious and 22 Golden Delicious) 
amounting to a total weight of 30,035 pounds for a total value of 
$3,003.50. The total contract price for the two shipments was 
$4,715.50. 


5. Respondent accepted the apples on delivery and has rendered no 
payment for them to complainant. 


6. On or about November 15, 1974, respondent returned to complain- 
ant approximately 29,360 pounds of apples. The value of the apples re- 
turned was $703.60. 


7. The formal complaint was filed on April 8, 1975, which was within 
nine months after the cause of action herein accrued. 
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CONCLUSIONS 


Other than a general denial, respondent’s only defense offered herein 
is its allegation that it is entitled to a set-off in the amount of $2,420.00 
for apples returned to complainant in November of 1975. We find there- 
fore that respondent is indebted to complainant for the purchase price of 
the apples shipped on September 19 and October 23, 1974, or a total 
amount of $4,715.50. 


Respondent has alleged that the apples returned to complainant had a 
value of eight cents per pound but has offered insufficient evidence to 
substantiate such value. Complainant has admitted that the apples re- 
turned had a net value of $703.60. Therefore the amount owing to com- 
plainant should be reduced by $703.60 leaving a net amount due to com- 
plainant from respondent of $4,011.90. Respondent’s failure to pay com- 
plainant this amount is a violation of section 2 of the Act for which 
reparation should be awarded with interest. 


ORDER 


Within thirty days from the date of this order, respondent shall pay to 
complainant as reparation, $4,011.90, with interest thereon at the rate 
of eight percent per annum from December 1, 1974, until paid. 


Copies of this order shall be served upon the parties. 


DISMISSAL — SETTLEMENT BETWEEN PARTIES 


(No. 17,241) 


JOSEPH F. SCHWARTZ and JULES J. SCHWARTZ, d/b/a NEW MARKET 
PRODUCE COMPANY v. EUGENE G. WOODCOCK, d/b/a E. WOODCOCK 
PRODUCE ComPANY. PACA Docket No. 2-3875. In order issued July 
1, 1976, by Donald A. Campbell, Judicial Officer. 
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(No. 17,242) 


SPIEGL Foops, INC. v. EAST COAST FISHERIES, INC. PACA Docket No. 
2-4223. In order issued July 1, 1976, by Donald A. Campbell, 
Judicial Officer. 


(No. 17,243) 


E. L. DUKE v. FURRS, INC. PACA Docket No. 2-4115. In order issued 
July 14, 1976, by Donald A. Campbell, Judicial Officer. 


STAY ORDER — PENDING ISSUANCE OF FURTHER ORDER 


(No. 17,244) 


MARSHALL PRODUCE Co., INC. v. B. R. K. FRESH PAck, INC., PAUL W. 
KELLIM, RICHARD L. BUSHMAN, and WALLACE C. ROBINSON. PACA 
Docket No. 2-3443. In order issued July 20, 1976, by Donald A. 
Campbell, Judicial Officer. 


DEFAULT ORDER — REPARATION AWARDED 


(No. 17,245) 


DAVE WALSH Co., INC. v. QUALITY PRODUCE. PACA Docket No. 2-4288. 
Reparation of $13,214.35 with 8 percent interest from January 1, 
1976, awarded complainant against respondent in order issued Ju- 
ly 7, 1976, by Donald A. Campbell, Judicial Officer. 


(No. 17,246) 


THE GROWER-SHIPPER POTATO CO. v. RIOS PRODUCE. PACA Docket No. 
2-4261. Reparation of $1,857.50 with 8 percent interest from De- 
cember 1, 1975, awarded complainant against respondent in order 
issued July 7, 1976, by Donald A. Campbell, Judicial Officer. 
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(No. 17,247) 


HENRY ANKENY Co. v. A. J. CAMP, INC. PACA Docket No. 2-4263. Rep- 
aration of $6,208.00 with 8 percent interest from October 1, 1975, 
awarded complainant against respondent in order issued July 7, 
1976, by Donald A. Campbell, Judicial Officer. 


(No. 17,248) 


JOSEPH F. LACERDA v. COLONY FOOD PRODUCTS, INC. PACA Docket No. 
2-4262. Reparation of $11,097.90 with 8 percent interest from Oc- 
tober 1, 1975, awarded complainant against respondent in order is- 
sued July 7, 1976, by Donald A. Campbell, Judicial Officer. 


(No. 17,249) 


FRANK A. LOGOLUSO, d/b/a LOGOLUSO FARMS v. A. J. CAMP, INC. PACA 
Docket No. 2-4264. Reparation of $8,491.80 with 8 percent interest 
from November 1, 1975, awarded complainant against respondent 
in order issued July 7, 1976, by Donald A. Campbell, Judicial Of- 
ficer. 


(No. 17,250) 


ROBERT HURLEY, d/b/a ROBERT HURLEY POTATO Co. v. A. J. CAMP, INC. 
PACA Docket No. 2-4302. Reparation of $9,600.00 with 8 percent 
interest from March 1, 1976, awarded complainant against re- 
spondent in order issued July 12, 1976, by Donald A. Campbell, 
Judicial Officer. 


(No. 17,251) 
M. R. SWANSON v. A. J. CAMP, INC. PACA Docket No. 24301. Rep- 
aration of $6,820.00 with 8 percent interest from September 1, 
1975, awarded complainant against respondent ‘in order issued 


July 12, 1976, by Donald A. Campbell, Judicial Officer. 


(No. 17,252) 


BIEDERMAN & GERSHON FRUIT & PRODUCE COMPANY v. KESINGERS 
SUPER MARKETS, INC. PACA Docket No. 2-3960. Reparation of 
$16,924.26 with 8 percent interest from August 1, 1975, awarded 
complainant against respondent in order issued July 13, 1976, by 
Donald A. Campbell, Judicial Officer. 
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(No. 17,253) 


BLANFORT, INC. v. J & C PRE-PAK. PACA Docket No. 2-4297. Reparation 
of $1,259.50 with 8 percent interest from February 1, 1976, 
awarded complainant against respondent in order issued July 13, 
1976, by Donald A. Campbell, Judicial Officer. 


(No. 17,254) 


FIVE STAR PRODUCE, INC. v. JOSE G. RIOS, d/b/a RIOS PRODUCE. PACA 
Docket No. 2-4303. Reparation of $4,781.25 with 8 percent interest 
from January 1, 1976, awarded complainant against respondent in 
order issued July 13, 1976, by Donald A. Campbell, Judicial Of- 
ficer. 


(No. 17,255) 


GRESSINGER & SONS v. MACK C. DEMPSEY, d/b/a DEMPSEY & SONS 
PRODUCE Co. PACA Docket No. 2-4298. Reparation of $21,937.70 
with 8 percent interest from June 1, 1975, awarded complainant 
against respondent in order issued July 13, 1976, by Donald A. 
Campbell, Judicial Officer. 


(No. 17,256) 


ORVAL R. GYLLING, d/b/a REID GYLLING CO. v. PAT F. GO, dba J & G 
PRE-PAK. PACA Docket No. 2-4296. Reparation of $50,185.26 with 
8 percent interest from April 1, 1976, awarded complainant 
against respondent in order issued July 13, 1976, by Donald A. 
Campbell, Judicial Officer. 


(No. 17,257) 
ByrD Foops v. A. J. CAMP, INC. PACA Docket No. 24320. Reparation 
of $2,972.50 with 8 percent interest from September 1, 1975, 
awarded complainant against respondent in order issued July 14, 


1976, by Donald A. Campbell, Judicial Officer. 


(No. 17,258) 


CAPITAL CiTy FRUIT Co., INC. v. A. J. CAMP, INC. PACA Docket No. 
2-4319. Reparation of $2,861.40 with 8 percent interest from Sep- 
tember 1, 1975, awarded complainant against respondent in order 
issued July 14, 1976, by Donald A. Campbell, Judicial Officer. 
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(No. 17,259) 





FRED A. Ross POTATO & ONION COMPANY uv. A. J. CAMP, INC. PACA 
Docket No. 2-4318. Reparation of $6,760.00 with 8 percent interest 
from March 1, 1976, awarded complainant against respondent in 
order issued July 14, 1976, by Donald A. Campbell, Judicial Of- 
ficer. 


(No. 17,260) 


GRANADA MARKETING, INC. v. A. J. CAMP, INC. PACA Docket No. 
2-4317. Reparation of $7,095.00 with 8 percent interest from No- 
vember 1, 1975, awarded complainant against respondent in order 
issued July 14, 1976, by Donald A. Campbell, Judicial Officer. 


(No. 17,261) 


WESTERN MIXERS, INC. v. CREST GROWERS, INC. PACA Docket No. 
2-4292. Reparation of $10,478.02 with 8 percent interest from 
January 1, 1976, awarded complainant against respondent in order 
issued July 14, 1976, by Donald A. Campbell, Judicial Officer. 


(No. 17,262) 


CALIFORNIA LETTUCE CO. v. GEORGE VAN VALKENBURG, JR., d/b/a A & 
A PRODUCE, INC. PACA Docket No. 2-4294. Reparation of 
$1,720.00 with 8 percent interest from March 1, 1976, awarded 
complainant against respondent in order issued July 15, 1976, by 
Donald A. Campbell, Judicial Officer. 


(No. 17,263) 


FORREST C, HAVENS, d/b/a HAVENS BROKERAGE COMPANY v. PAT F, GO, 
dhbia J & G PRE-PAK. PACA Docket No. 2-4295. Reparation of 
$79,525.75 with 8 percent interest from April 1, 1976, awarded 
complainant against respondent in order issued July 15, 1976, by 
Donald A. Campbell, Judicial Officer. 


(No. 17,264) 


GEORGE KUROKI v. JACK WALKER, d/b/a HILL ToP FARMS. PACA Docket 
No. 24313. Reparation of $2,750.00 with 8 percent interest from 
October 1, 1975, awarded complainant against respondent in order 
issued July 15, 1976, by Donald A. Campbell, Judicial Officer. 
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(No. 17,265) 


MAINE POTATO GROWERS, INC. v. TRI-COUNTY VEGETABLE PEELING, INC. 
PACA Docket No. 2-4305. Reparation of $1,500.00 with 8 percent 
interest from December 1, 1975, awarded complainant against re- 
spondent in order issued July 15, 1976, by Donald A. Campbell, 
Judicial Officer. 


(No. 17,266) 


OAKFIELD & ELBA GROWERS, INC. v. ARCHIES ACRES, INC. PACA Docket 
No. 2-4306. Reparation of $2,582.50 with 8 percent interest from 
December 1, 1975, awarded complainant against respondent in 
order issued July 15, 1976, by Donald A. Campbell, Judicial Of- 
ficer. 


(No. 17,267) 


SEALD-SWEET SALES, INC. v. POLING CORPORATION, INC. PACA Docket 
No. 24304. Reparation of $4,978.70 with 8 percent interest from 
November 1, 1975, awarded complainant against respondent in 
order issued July 15, 1976, by Donald A. Campbell, Judicial Of- 
ficer. 


(No. 17,268) 


BUD-RICH Potato, INC. v. PAT F. GO., d/b/a J & G PRE-PAK. PACA 
Docket No. 2-4307. Reparation of $19,337.00 with 8 percent in- 
terest from April 1, 1976, awarded complainant against respondent 
in order issued July 21, 1976, by Donald A. Campbell, Judicial Of- 
ficer. 


(No. 17,269) 


COMMUNITY -SUFFOLK, INC. v. VIRGINIA FERREIRA, d/b/a FERRERA WHSE. 
FRUIT & PRODUCE. PACA Docket No. 24299. Reparation of 
$22,838.15 with 8 percent interest from January 1, 1976, awarded 
complainant against respondent in order issued July 21, 1976, by 
Donald A. Campbell, Judicial Officer. 
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(No. 17,270) 





NICK DELIS Co., INC. v. BIG D BROKERAGE Co., INC. PACA Docket No. 
2-4300. Reparation of $39,024.53 with 8 percent interest from 
July 1, 1975, awarded complainant against respondent in order is- 
sued July 21, 1976, by Donald A. Campbell, Judicial Officer. 


(No. 17,271) 


SELECT MARKETING Co. v. PAT F. GO, dhb/a J & G PRE-PAK. PACA 
Docket No. 2-4316. Reparation of $8,000.00 with 8 percent interest 
from March 1, 1976, awarded complainant against respondent in 


order issued July 21, 1976, by Donald A. Campbell, Judicial Of- 
ficer. 
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